PATTERNS OF | NJUSTI CE: POLI CE BRUTALITY IN THE COURTS

By Susan Bandes®

Legal consequences often hinge on whether events or incidents are
categorized as isolated or connected, individual or system c, anecdota
or part of a larger pattern. Courts tend to portray incidents of
police brutality as anecdotal, fragnented, and isolated rather than as
part of a systemc, institutional pattern. Though nunerous doctrines--
including federalism separation of powers, causation, deference,
di scretion, and burden of proof--provide partial explanations for the
judicial fragnentation of police msconduct, it seens clear that courts
cannot, or do not choose to, see system c patterns for reasons that
transcend doctrinal explanations. This article explores those reasons,
which, ultimately, are relevant not only to police brutality but to the
| arger judicial tendency to anecdotalize system c governnent

m sconduct .
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It is inevitable that courts nust decide which details, events and
persona are relevant to a particular story of police conduct. Every
narrative highlights some details, and downplays or discards others
that seemto threaten its coherence. However, the particul ar deci sions
courts make are neither inevitable nor nechanically nade. The question
I want to address is why this particular story, the story of police
brutality, is so often anecdotalized. These decisions are influenced,
explicitly and inplicitly, by factors that are political, social
psychol ogi cal, and cultural. There are nmany such factors that |ead
courts to nmask or discount system c harm Sonetines, courts cannot see
connecti ons because of conscious or preconscious assunptions and
expectati ons about how the story should be told, what ought to be part
of the story, or how the characters will behave. This article wll

seek to explore sone of those assunptions.

Police brutality is different in kind and degree from police
m sconduct, such as conducting an unl awful search, or using unnecessary
force. It is police conduct that is not nmerely m staken, but taken in
bad faith, with the intent to dehumani ze and degrade its target. It is
defined as "conscious, venal, usually conceal ed, directed toward those
of marginal credibility and status."! Police brutality is |ongstanding,

pervasive and alarmngly resilient. Perhaps the nost puzzling aspect of

1 Jeronme H Skol nick and Janmes J. Fyfe, Above the Law
Police and the Excessive Use of Force at 19 (The Free
Press NY 1993).



its resilience is the extent to which it depends on the conplicity

of multiple governnental actors, including the courts.

Consi der the exanple of ongoing police torture in the Cty of
Chicago. During a period of at least thirteen years, nore than sixty
nmen, all of them bl ack, have alleged that they were physically abused,
and in fact, tortured, by several nanmed officers in the Area Two
police station on Chicago's South Side.2 Certain types of torture, by
certain officers, were alleged over and over--suffocation with a
typewiter cover, electroshock with a specially constructed bl ack box,
hangi ng by handcuffs for hours, a cattle prod to the testicles,
Russian roulette with a gun in the suspect's nouth. The all egations
were corroborated not only by defense attorneys and emergency room
physi ci ans but by several respected groups, including a broad based
Chi cago citizens' coalition, an investigative group fromthe internal
police review agency, and Amesty International. 1In nearly every case
in which a defendant alleged that he confessed because he was tortured
by these same Area Two officers, the courts barred past allegations
agai nst the particular officer or against other Area Two officers on
rel evance grounds. This refusal to admt evidence of prior acts

allowed the courts, in nbst of the cases, to di scount the individual

2 John Conroy, House of Screans, The Chi cago Reader p. 1,
January 26, 1990; John Conroy, Town Wthout Pity, The
Chi cago Reader p. 1, January 12, 1996; John Conroy, The
Shocki ng Truth, The Chicago Reader, p. 1, January 10,
1997; John Conroy, Poison in the System The Chicago
Reader, p. 1, June 25, 1999.
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al | egations of abuse entirely, and to adnmt the confessions.3 Ten of
the defendants are on death row today. In civil cases against the
officers and the City of Chicago, the failure to introduce prior acts
of brutality paved the way for a rejection of a finding of nunicipal
liability.4 Although one of the officers, Conmander John Burge (the
creator of the infanmous black box), was ultimately expelled fromthe
force, other officers involved continued to progress through the

ranks, garnering nothing but comendati ons and pronotions.

It would be conforting to dismss the story of Area Two as
unusual , anecdotal and unrepresentative. Unfortunately, in many
significant respects, what happened at Area Two represents business as
usual in Chicago and throughout the United States.® Official reactions
to police brutality fall into a famliar pattern. The viol ence

inflicted on Rodney King, Malice Geen, Abner Louina and Anmadou Diallo

3 See e.g. People v. Holnmes, 198 IIl. App. 3d. 766, 556
N.E. 2d. 539 (Ist. Dist. 1989); People v. Hobley, 159
1. 2d. 272, 637 N.E 2d. 992 (S.Ct. 1994); People v.
Howard, 147 11l. 2d. 103, 588 N E. 2d. 1044 (S. C.
1991); People v. Patterson, 154 11l. 2d. 414, 610
N.E 2d. 16 (S. C. 1992). But see People v. Bates, 267
1l App 3d 503, 642 NE 2d 774 (1994) and Peopl e v.
Cannon, 688 N. E.2d 693 (1st Di st 1997).

4 Wlson v. City of Chicago, 6 F.3d. 1233 (7th Gr. 1993).

5 The exi stence of a longstanding police torture ring is
unusual in the present-day United States. However, nmany
aspects of the brutality and the institutional response
toit were not at all unusual. See text acconpanying
notes 123-1309.



(the unarmed West African immgrant in New York City who died in a
hail of 41 police bullets) was, predictably, followed by police
assurances that it was an aberration, the work of a few rotten appl es,
a crimnal act rather than routine police conduct.® |In nost cases,
the view of police brutality as aberrational (or even justified)
shapes the conduct of every institution responsible for dealing with
the problem including police command, review boards, adm nistrative
agencies, city, state and federal government, and the courts. This
view allows police brutality to flourish in a number of ways--
including making it easier to discount individual stories of police
brutality, and weakening the case for any kind of systemc reform The
fragnentation of systemc police brutality needs to be addressed at
many institutional levels. This article is particularly, though not
excl usively, concerned with how and why that fragnmentation occurs in
the courts.
The fragnmentation takes several forns, and is acconplished

t hr ough nunerous doctrinal neans. Oten, police engaged in incidents
of brutality have a history of such incidents,’ departnents house
several officers engaged in simlar types of brutality or corruption,

or the brutality is concentrated in a single nei ghborhood. 8 However

6 See infra notes 30-53.
7 See infra Part | Section A

8 For exanple, the Mdllen Comm ssion reported on several
situations in which virtually an entire police precinct
was engaged in patterns of corruption and brutality
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there are innunerable hurdles to identifying or docunmenting such

patterns. Conplaints are di scouraged,® confessions are not
vi deot aped, 1% record keeping is | ax or nonexistent,! records are
seal ed or expunged, 12 patterns are not tracked, 12 and police files are

deemed undi scoverable.* [|f a history of past incidents does exist

and, despite these hurdl es, becones known to the brutality victim he

faces additional hurdles introducing it in court, including

directed at particul ar nei ghborhoods. difford Krauss,
2 Year Corruption Inquiry Finds ‘WIIful Blindness in
N.Y.”s Police Departnent, New York Tines p.p. 1, B2
(July 7, 1994).

9 See infra notes 59-62.

10 See Let the Canmeras Roll, The Chicago Tribune p. 16,
April 26, 1999 (calling on Chicago Police Departnment to
begi n vi deot api ng confessions) and Lorraine Forte, Cops
prepare to videotape confessions, Chicago Sun Tinmes p.
1, Cctober 2, 1998, (detailing plan to institute [imted
vi deot api ng of confessions in Chicago, in the wake of
al | egations that two young boys, |ater exonerated, were
coerced into confessing in the absence of parents or
attorneys).

1 See infra notes 69-72.

12 See id. See also Shielded fromJustice: Police
Brutality and Accountability in the United States at 46-
49 (Human Rights Watch 1998) (di scussing barriers to
obt ai ning investigative and personnel records
docunenting prior incidents of brutality).

13 See infra note 131.

14 See Alison L. Patton, the Endl ess Cycle of Abuse: Wy 42
USC 1983 is Ineffective in Deterring Police Brutality,
44 Hastings L.J. 753(1993).
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restrictive evidentiary rulings,1° protective orders, 16 judicia

toleration of police perjury or of “the blue wall of silence, "’

assunptions about credibility that favor police officers, 18 the

absolute imunity of testifying officers, 1 substantive constitutional

doctrines insulating failures to act?® or denmandi ng an exceptional |y

hi gh level of proof of wongdoing,?! restrictive municipal liability

standards coupled with a lack of receptivity to evidence of systemc

wr ongdoi ng, 22 or standing doctrines that make injunctive relief nearly

15

16

17

18

19

20

21

22

See Part | Section A
See infra note 242.

See Morgan O oud, Judges, ‘Testilying and the
Constitution, 69 S. Cal. L. Rev. 1341 (1996); Gabriel J.
Chin and Scott C. Wlls, The “Blue Wall of Silence” as
Evi dence of Bias and Mdtive to Lie: A New Approach to
Police Perjury, 59 U Pitt. L. Rev. 232 (1998) and
infra, notes 221-224.

See infra notes 60-62; 206-216.
Briscoe v. Lahue, 460 U. S. 325 (1983).

See DeShaney v. W nnebago County Dept. of Soci al
Services, 109 S. C. 999 (1989).

See Rob Yal e, Searching for the Consequences of Police
Brutality, 70 S. Cal. L. Rev. 1841, 1846-51 (1997)
(discussing the “significant injury” requirenent that is
sonetimes used to suppl enent the requirenent of

obj ectively unreasonabl e police conduct.)

See Board of Conm ssioners of Bryan County v. Brown, 107
S. . 1382 (1997); See also David Ham |ton, The
| nportance and Overuse of Policy and Custom d ai ns: A
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i npossi ble to obtain. 23

In police brutality cases, the routine categorizing of incidents
as isolated rather than system c has had terribl e consequences.
Systematic police brutality has been masked, insulated and inplicitly
condoned because courts have failed to nmake connections anong
incidents, failed to make causal |inks between police conduct and the
injuries and confessions of suspects, denied litigants or juries
access to information which would enabl e |inkages to be di scovered,
and in general persisted in defining encounters as separate from-and
irrel evant to--any overarching systemc patterns that need to be

addr essed.

Part | exam nes the phenonenon of police brutality, with
particular attention to the ways in which patterns are masked. Section
A takes a highly detailed | ook at one “pocket” in which police
brutality and even torture have long thrived-Chicago' s Area Two
Violent Orinmes Unit. | offer the detailed description in order to
nove beyond abstracti ons about the conditions in which police
brutality thrives, and to facilitate an exam nation of the ways in
which nultiple institutions, including the courts, permt such conduct

to continue and its practitioners to prosper. Section B asks whet her

View from One Trench, 48 DePaul L. Rev 723 (1999).
23 Cty of Los Angeles v. Lyons, 461 U. S 95 (1983).
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the story told about Area Two is itself anecdotal, or is
representative of a larger pattern. To assist in placing the Area Two
story in context, it describes nore generally the attributes of police

brutality as practiced in the United States.

Part Il seeks to understand the pattern of fragnentation that
characterizes the judicial reaction to police brutality. Section A
suggests that the literary notion of anecdote, with its concerns about
irrelevant detail, the |inkages anong seenmingly disparate acts, and
t he probl em of judging representativeness, can help us think about the
patterns of police brutality and why they are so often anecdotali zed.
It suggest that judicial decisions about what details are connected,
rel evant or representative are not nmerely nechanical, but are inforned
by cultural, social and political assunptions. Section B posits
several such assunptions that may | ead judges to view patterns of

police brutality as a series of disconnected events.



l. POLI CE BRUTALITY: THE | RRELEVANT IS THAT WHICH FAILS TO

PRESERVE OUR LAWS

What accounts for the terrible resilience of police brutality?
There have been a few success stories, such as the fact that the use
of the third degree is no |onger acceptable or prevalent, or the steep
decline in police shootings of non-dangerous fleeing felons. But they
are informative nostly against the backdrop of the nmuch larger failure
to control an endem c pattern of police | awl essness and vi ol ence,

directly largely at the poor, mnorities, and in general the |east

power ful members of our society.?4

24 The Bureau of Justice Statistics, inits first survey of
police/citizen interactions pursuant to 1994 crine
control legislation (see infra note 131) reported that
in 1996 H spanics and African Americans constituted
about half the people subjected to police force, though
they represented only one fifth of the rel evant
popul ation. The kinds of force reported included being
hit, pushed, choked, threatened by a flashlight,
restrained by a dog and threatened by a gun. Robert
Suro, Study Says Cops Used Force v. 500,000, Chicago Sun
Times, Nov. 24, 1997. See also Seth Mydans, Vi deot ape
of Beating by Oficers Puts Full Gare on Brutality
| ssue, New York Times, Sec.1, p.1, March 19, 1991
(stating that court docunents indicate that nearly al
the victins of maulings by Los Angel es police dogs in
the | ast seven years were bl ack or H spanic, though
whites conmtted nearly a third of the crines in which
dogs are usually depl oyed); Tracey Maclin, Race and the
Fourth Anmendnment, 51 Vand. L. Rev. 333, 390 (1998)
(citing Amesty International report's findings that
police brutality victins in New York Gty are |largely
mnority, and that nearly all victins in cases of death
in custody were nenbers of racial mnorities). See also
David Lester, Oficer Attitudes Toward Police Use of
Force at 183, in WlliamA. Celler and Hans Toch, Police
Vi ol ence: Understanding and Controlling Police Abuse of
Force (Yale Univ 1996) (the presuned noral inferiority
and race of suspects |lead the police to see themas | ess
t han human, thereby justifying brutality) and Bob
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Under what conditions does change occur? The expl anations in the
cases of the third degree and deadly force are conpl ex and vari ous.
They include the dissem nation of effective enpirical data, the

cooperation and | eadership of police chiefs and other high ranking

officials,?2® judicial acceptance of responsibility, and the evol ution

of societal norms.2® Recently we observed, as a nation, how change may

Herbert, Wat’'s Going On?, The New York Tines, News of
the Week in Review at 13, February 14, 1999 (New YorKk
police treat young bl ack and H spanic residents as

| esser beings, without the sane rights as whites, while
t he Mayor, Police Conm ssioner and other top officials
| ook the other way).

25 The influence of a police chief on police culture, as in
the well known case of the LAPD s Daryl Gates, is
obvi ous. But higher officials also send clear nessages
about what conduct is acceptable. For exanple, police
brutality flourished in Philadel phia when Frank Ri zzo
was mayor, and dropped significantly under his
successor, who set a different tone for the
adm ni stration. Skol nick and Fyfe, supra note 2 at 138-
142. Simlarly, the Guliani admnistration in New York
is often accused of achieving its drop in crinme through
an acconpanyi ng increase in aggressive police tactics.
See Shielded fromJustice, supra note 13 at 268. The
tone Guliani sets for the NYPD is being w dely blaned
for incidents like the killing of Aradou D allo. See
Patrick Cole, NYC shooting renews outcry on police
brutality, Chicago Tribune, p.1, February 15, 1999. See
al so Andre Dougl as Pond Cumm ngs, Just Anot her Gang:
When the Cops are CGrooks Who Can You Trust,? 41 Howard
L. Rev. 383, 408 (1998) (Reagan and Bush
adm ni strations’ war on drugs sent the nessage that
police brutality was an acceptable cost of the ‘war.’)

26 Paul Chevigny, The Edge of the Knife: Police Violence in
the Anericas at 132 (The New Press New York 1995).
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begi n through a gal vani zi ng anecdote. 2’ The George Hol | i day vi deot ape

of Rodney King's beating set off a national wave of revul sion, which
led to an increased consciousness of police brutality. It also |ed,

eventual ly, to the Christopher and Kolts Comm ssions' reports, sone of

whose recommendati ons have becore | aw. 28

When King's beating first becane public, Police Chief Daryl Gates
and others dismssed it as an aberration?® (or alternatively, as fully
deserved, and not an exanple of brutality at all). Wat they could

not do--this time--was to deny it had happened at all.30 The video

27 Sim |l ar w despread outrage has followed the Loui ma and
Diallo incidents in New York Cty. See e.g. The Police
and the G tizens, The New York Tines, p.A28, March 17,
1999 (discussing wi despread protests in the aftermath of
the Diall o shooting). The difficulty is in noving from
the initial outrage to lasting reform See e.g. The
D all o Legacy, The New York Tinmes, p.18, February 28,
1999; Bob Herbert, After the Protests, The New York
Tinmes, p. A31, March 25, 1999. See also Wien Cops Are
Killers, The Nation, p.6, March 8, 1999 (discussing
probl em of the “synbol ogy of outrage,” generating “a
t housand headl i nes and no victory.”)

28 Chevi gny, supra note 27 at 32 (discussing reports). See
| ndependent Conmmi ssion on the Los Angel es Police
Departnent 1991 (Christopher Conm ssion); Report of the
Speci al Counsel on the Los Angel es Sheriff's Depart nent
1992 (Kol ts Conm ssion).

29 See Lou Cannon, Oficial Negligence: How Rodney King and
the R ots Changed Los Angel es and the LAPD at 23 (Random
House 1997).

30 Cannon, id at 23. Cannon's book, however, suggests that
even the Hal liday videotape was susceptible to the
dangers of fragnentati on and decontextualizing. He notes
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itself suggested that the beating was not an aberration. The officers
who beat King repeatedly with clubs and stunned himwi th tasers did so
in full view of nore than a dozen officers, some of supervisory rank
and in full viewof at |least twenty local residents standing barely
sixty feet away.3! These officers conducted thenselves as if they
expected there would be no price to pay for their conduct. Their
subsequent behavi or bears out this conclusion--including their jocular
boasting over the police radio about their conduct.32 The behavior of
their colleagues at the station, who refused to accept conplaints
about their m sconduct, exenplifies the solidarity they expected and
received. Indeed, in their crimnal trial, Oficers Koon, Powell,
Wnd and Briseno noved to dismss the charges on the ground that they

were being discrimnatorily prosecuted for acts that were common in

that the videotape that received so nmuch airplay did not
include an initial three seconds in which King was shown

charging Oficer Powell, and a subsequent ten seconds
which were initially very blurred, and | ater enhanced by
the FBI. 1d at 194, 431. He argues that the additional

f oot age was a doubl e edged sword, in that it confirned a
head bl ow to King by Powell, but also suggests that it
was in response to King's charge. 1d at 431.

31 Mydans, Vi deotape of Beating, supra note 25.

32 Wii ch was received in the sane spirit. For exanple,
Sergeant Koon sent a nessage saying "You just had a

bi gtime use of force.” The reply fromthe police
communi cati ons desk was "Ch well. |I'msure the lizard
didn't deserve it. Ha, ha. 1'Il let themknow, OK "

Seth Mydans, Police Messages Joked After Los Angel es
Beati ng, New York Tines, March 19, 1991

13



the department.33 Yet it took a public outcry, the resignation of a
powerful police chief, and the appointnment of a conm ssion to even
begin to unravel the fiction of the solitary rotten apple. And there

is along way to go, in Los Angel es and el sewhere. 34

The persistence of police brutality is a case study in the
dangers of fragmenting systemc problens. There is no | ack of
anecdotes. And each one, no matter how shocking, no matter how
typi cal, cones acconpanied by the official quote that it was nerely an
aberration (if indeed, it happened at all). In each case, officials
hasten to assure us that the conduct was not part of any greater

probl emthat could or should be addressed on an institutional |evel.3°

A recent conprehensive report by Human R ghts Watch found w despread

patterns of police brutality nati onwi de and an equal | y wi despread

33 My/dans, O ficers in Beating Case File 30 Legal Mbdtions,
New york Times (May 6, 1991).

34 See e.g. transcript of 60 Mnutes, Cctober 30, 1994,
quoting former New Ol eans Police Oficer M chael
Thanmes: "I don't know what the big deal is about the
Rodney Ki ng beating...That was a ki ddi e-Iand
beating...The only thing bad about those cops is, |ike,
they had a video canera. It goes on every day,
especially in New Ol eans. "

35 See e.g. the Mollen Commssion’s finding that the NYPD
mai ntai ned, in the face of contrary evi dence, that
police corruption was not a serious problem and
consisted primarily of sporadic, isolated incidents.
Quoted in Bob Herbert, The Stone Wall of Silence, The
New York Tines at A21, July 23, 1998. See also infra
t ext acconpanyi ng notes 39-53.
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failure to address them It found that in general police departnents

have been unwilling to acknowl edge shortcom ngs and i nstead dism ss
any criticisnms as anecdotal .36 |n response, the National Association

of Chiefs of Police called the study “unfair” and “uni nformned,”
stating: “W're not saying there aren’t a few bad cops. Wat we're

saying is that the report presents an inappropriately broad-brushed

i npr essi on. 37

When Abner Loui ma was sodom zed by police with a plunger,
suffering a torn colon and a ruptured bl adder, while being subjected
to racial epithets, officials called it aberrant, "not an act of

police brutality...[but] a crimnal act commtted by people who are

crimnals."38® Police Conmissioner Safir opined: "Although it's a

horrific event, it's a rare event."3% Alnost two years later, O ficer

36 Shi el ded from Justice, supra note 13.

37 Quoted in Peoria Journal Star at B5, July 8, 1998.
Presciently, the Human Ri ghts Watch report noted that
typically police officials criticize reports on police
abuse as msinfornmed or biased instead of considering
their findings, and that often the officials who
conpl ai n about the inconpleteness of the data are the
sane officials who denied the researchers access to the
data. Shielded fromJustice, id at 46.

38 See Bob Herbert, Living in Denial, NY Tinmes p. Al9,
August 21, 1997.

39 Joseph P. Fried, U S. Takes Over the Prosecution of New
York Officers in Beating, New York Tines, pp. Al, Al9,
February 27, 1998.
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Justin Volpe pled guilty in federal district court to sodom zing

Loui ma, 49 and shortly thereafter Officer Charles Schwarz was convicted

of hol di ng hi mdown during the attack.4l Mayor Guliani hailed the
verdict as evidence that the blue wall of silence is a nyth and that
police officers found the conduct “reprehensible and perverse.”4? Yet

several other officers face internal investigations and federal
obstruction of justice charges. According to court testinony, several

of fi cers wat ched Vol pe brag about the sodony and brandi sh an
excrenent-soi l ed stick i mediately after the incident,43 turned away
as he appeared ready to toss the stick in the garbage, 4* watched Vol pe

| ead Louima fromthe bathroomto a holding cell with his pants around

40 Mark Hanblett, Plea in Louima Trial Alters the
Landscape, New York Law Journal, Volune 221, Nunber 110,
May 26, 1999.

41 Leonard Levitt, The Louinma Verdicts, Sone Splits, but
Bl ue Wall Stands, Newsday p. A4, June 9, 1999.

42 See Verdict Shatters Blue Wall, New York Daily News,
editorial, p.34, June 9, 1999 and Levitt, The Loui ma
Verdicts, id.

43 Tom Hays, Louinma Trial Reveals Conplexities of Police
Cul ture, Associated Press Newsw res, My 31, 1999.
Oficer Kenneth Wernick testified that when told the
stick contained human excrenent, he | aughed. Id.

44 Hays, id.
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his ankles, 4 in one case lied to investigators about the incident, 46
and in all cases failed to cone forward until after Vol pe’s arrest
and after |earning about a police internal affairs investigation

whi ch put them at personal risk.4’” Volpe hinself testified that

t hough there had been another officer in the bathroomw th himduring

the attack on Louima, “it was understood ...that that police officer

woul d do nothing to stop me or report it to anyone.”48

Alittle | ess than one year after Louima was brutalized, an
unarmed West African inmgrant naned Anmadou Diallo was killed by a

hail of forty one bullets fired by four nmenbers of the NYPD s

45 Karen Hunter, Louinma Case Leaves Sone Big Questions, New
York Daily News p. 29, June 21, 1999.

46 M chael Schoer initially told investigators he hadn't
seen anything. Hays, supra note 44.

47 G egory Kane, The Newark Star-Ledger, p. 3, June 6,
1999; Levitt, The Louima Verdicts, supra note 42.
Oficer Kenneth Wernick cane forward after being told he
woul d be questioned in a hearing in which his failure to
testify truthfully would nmean dismssal. Oficer Mark
Schofield cane forward after his gun and shield had been
taken fromhim Levitt, The Louinma Verdicts, supra note
42. Deputy Chief Raynond Powers was forced to testify
after authorities found tel ephone records showi ng he had
engaged in a series of calls with Sgt. M chael Bell ano
(who is accused of filing false reports in the case)
around the tinme of the incident. See Hays, id.

48 Verdict Shatters Blue Wall, supra note 43.
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controversial street crimes unit.* Muyor Guliani, in response,
deni ed that the shooting was any indication of a pattern of excessive
force by the departnent.® Those who dismissed the Louima and Diallo

attacks as aberrational perhaps saw no connection to the Amesty
International report a year prior to the attack on Louinma finding a

pattern of brutality in the NYPD. O perhaps they concurred in the
pol i ce conmissioner's disnissal of that report as "anecdotal ."® The

Ammesty International report cane only two years after the Ml len

Conmi ssion's widely reported findings of wi despread abuse and

"willful blindness" to that abuse anong the NYPD. °2

49 The street crimes unit has been descri bed as aggressive,
macho, and i ndependent. Its slogan is “W own the
night.” See “The Mayor’'s QG her Crine Rating,” The New
York Tinmes, editorial, p. A26, February 12, 1999.

50 El i sabeth Bum ||l er and G nger Thonpson, Thousands Gat her
Again to Protest Police Shooting, The New York Tines
Sec. A p. A24, February 10, 1999. See al so M chael
Cooper, Police Fire 41 Shots, and an Unarned Man is
Dead, The New York Tines, Sec. A p. 1, February 5,
1999; Robert D. McFadden and Kit R Roane, U. S
Examning Killing of Man in Police Volley, The New York
Times, Sec. Ap. 1, February 6, 1999; Bob Herbert, A
Brewing Storm The New York Tines, Sec. A p. A3l
February 11, 1999.

51 See NY Tinmes, August 27, 1997 (letter to the editor from
David Marshal |, author of the report).

52 See e.g. Krauss, 2 Year Corruption Inquiry, supra note 9
at p.21; Joseph b. Treaster, Mllen Panel Says Buck
Stops with Top Oficers, NY Times Sec. 1, p. 21, July
10, 1994. The Mol len Comm ssion report itself covered
much of the sanme ground as the 1972 Knapp Conm ssi on
report.
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Wl ful blindness is a good termfor it. |In addition to all the
anecdotal data, there is a convincing body of enpirical evidence
docunenting the exi stence of systemc police brutality in police
departnments across the nation. There are also nmany gaps in the data,
and the reasons for those gaps are thenselves an inportant part of
the story of the resilience of police brutality. An effective, good
faith effort to understand and change the patterns of police
brutality woul d nake use of both the anecdotal and the enpirical
evidence. It would wel cone the anecdotal reports as a wi ndow onto the
street and into the interrogation room-a way to | earn about police-
citizen encounters that usually elude supervision or review. It
woul d be open to finding the patterns anong the anecdotal reports,

and it woul d suppl ement themw th broader enpirical studies.

| nstead, there appears to be a desire to avoid know edge, marked
by a relentless anecdotalizing, a refusal to see patterns and

connections, a refusal even to gather or share the information that
m ght buttress and explain the anecdotal .®® Oten the refusal is

acconpani ed by a demand that those alleging brutality provide

53 For exanple the Departnment of Justice for many years
declined the authority to gather statistics on
patterns of m sconduct. See Peter L. Davis, Rodney
King and the Decrimnalization of Police Brutality
in Anerica: Direct and Judicial Access to the G and
Jury as Renedies for Victins of Police Brutality
Wien the Prosecutor Declines to Prosecute, 53 MI. L.
Rev. 271, 274 n4 (1994). See also infra note 131
(di scussing Justice Departnent role).
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supporting evidence, though the type of evidence demanded is |largely
in the control of the police thenselves.® Instead of carefully

collecting and anal yzing data, officials offer the famliar,
reassuring story of rotten apples scrupul ously picked out of an
otherwi se pristine barrel. And they generalize fromunrepresentative
particul ars: assunptions about police and citizen behavi or based on
the world famliar to the largely white, mddle class officials

t hensel ves--a world that may bear little resenblance to the places in

whi ch police brutality flourishes.

The wi Il ful blindness afflicts every |evel and branch of
government. The resilience of police brutality thrives on
conpartnental i zation, failures to act, and deflection and deni al of
responsibility. Police brutality is the product of many institutional
failures. Indeed, as nmany who have studied it believe, it could not
thrive without the conplicity of the society police serve. And
certainly it could not thrive without the conplicity of the court

system

A. THE STORY OF CHI CAGO S AREA TWO VIOLENT CRIMES UNIT

W don't keep separate count for el ectroshock, because there are

54 See e.g. Shielded fromJustice, supra note 13 at 46
(NYPD deni ed Ammesty I nternational requested statistics
and case information and then criticized its resulting
report for not presenting a conplete picture).
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so few-only three or four since the first of the year.55

Consider the story of the Area Two Violent Crimes Unit, |ocated
in an overwhel m ngly poor, black area of the South Side of Chicago.
For years, stories trickled out of Area Two, into the surroundi ng
conmunity, that within that building, police officers were torturing
peopl e. The problemwas getting anyone outside the comunity to
bel i eve the stories. Beginning in the early 1970's, there were years
of conplaints filed with the applicable adm nistrative agencies, the
mayor, the state's attorney, and the United States Attorney, and
there were allegations filed in nunerous judicial proceedings. These
conpl aints and al |l egati ons cane from numerous unconnect ed sour ces,
described alarmngly simlar acts of torture, and nanmed the sane nen
over and over. But the scandal is not only that no action was taken
for so long. It is also that men continued to be convicted,

i mprisoned and--in ten cases--sent to death row (where they renain
t oday), based on confessions they alleged were elicited by torture.
And that the alleged torturers and those who supervised them
continued to be comended and pronoted through the ranks, never

eliciting the slightest hint of official disapproval.

It eventually becane known that over a period of at |east

thirteen years in the early 1970's, nore than sixty nmen, all of them

55 Spokesman for OPS, quoted in Deborah Nel son, Cop Torture
and Shock Allegations Date to '70"s, Chicago Sun-Ti nes
p. 4, August 2, 1992.
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bl ack, had been systematically tortured by nmenbers of a group of
approximately fifteen Area Two officers, all of themwhite. The

O fice of Professional Standards [OPS]°¢ did not investigate the
conplaints until 1990, and the city suppressed its report finding
systemc torture in Area Two until 1992. The unit commander and

ri ngl eader, John Burge, was not fired until 1993. No cri m nal
proceedi ngs were ever instituted. Only two other officers (both of
whom have been reinstated) were disciplined for any of the incidents,
and many of them have been pronoted, commended and allowed to retire
with full benefits. No effort has been nmade to identify or address
system c problens in Area Two, or higher up the chain of command. The
story is presented as closed, and even given a happy ending: the
ringl eader was ferreted out. As far as we know, there is no nore

police torture in Chicago.

A cl ose exam nation of the Area Two story yields insight into
the ways in which interlocking institutions, including state and
federal courts, enable police brutality to thrive, and do so within
the contours of existing |aw and social policy. The exam nation w ||
al so provide a concrete illustration of the assunptions that help

government officials, including judges, accept and in many respects

56 An internal agency of the police departnment which is
made up of civilian departnental enployees, and which
reports to the Superintendent of Police. See Shielded
fromJustice, supra note 13 at 165.
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condone official brutality, and the way those assunptions work. >’

When suspects were tortured in Area Two, many of them sought to
file conplaints. Sone may have attenpted to conplain at Area Two
itself. |If so, there is no record of what occurred. The failure of
pol i ce personnel to |og conplaints against their colleagues is a
conmon probl em and one cause of the |lack of data on police
wr ongdoi ng. 8 But nost suspects filed conplaints with the OPS. In
this venue, the conplaints were dismssed as "not sustained," a fate
that befalls the vast majority of the conplaints filed with OPS.5?
"Not sustained" usually neans that the only w tnesses to the incident
were the police and the victins, and that OPS cannot figure out whom

to believe. One journalist described "not sustained" as "a shrug

57 See Part Il Sec. B, infra.

58 See Skol nick and Fyfe, supra note 2 at 3 (discussing
Ceorge Holliday's attenpt to file a conplaint in the
Rodney King case). See also Nightline, transcript of
August 22, 1997 (account by Abner Louinma's brother and
cousin of the refusal of the desk sergeant at the 70th
precinct to allowthemto file a conplaint about
Louima's assault by police). See also Yale, supra note
22 at 1854 (recommending the institution of a
st andardi zed national system of receiving and recording
conpl ai nt s agai nst police).

59 Eric Zorn, police brutality alleged; bring on the
internal review, Chicago Tribune Sec. 2 at 1, Cctober 2,
1997. OPS clains that 90-92% of conplaints are
classified as “not sustained,” and press figures put the
per cent age even higher. Shielded fromJustice, supra
note 13 at 166.
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that says 'who knows?' ".% A finding of "not sustained' also reflects

the presunption, automatically enployed as a matter of OPS policy,

that in an uncorroborated swearing contest, the officer's word nust
be believed.% \Wen corroboration is available, it often cones from

peopl e whose credibility is questioned, such as other suspects,

friends or famly, people with crimnal records or gang nenbers.

Brutality and its culture create many of these conditions.
Brutality is, by definition, concealed. The torturer usually
attenpts to |l eave no marks. Many of Commander Burge's techni ques,

i ncludi ng suffocation, placing a revolver in the suspect's nouth,
squeezi ng a suspect's testicles, and playing Russian Roulette, |eave
no physical trace. Wien there is visible injury, unless there is

corroboration it becones the officer's word agai nst the suspect's as

to how and where it occurred. 62

60 Eric Zorn, Police Term nol ogy d ouds Unresol ved
Brutality Cases, Chicago Tribune Sec. 2 at 1, Cctober 6,
1997.

61 Conversation with Flint Taylor, February 13, 1998. See
also Editorial, Leads the Cops don't Want to Fol |l ow,
Chi cago Tribune p. 20, February 13, 1992. As one

attorney put it: “If the officer denies it, you re out
of luck.” Shielded fromJustice, supra note 13 at 168.

62 See, e.g., the brief of the State of Illinois in People
v. Cannon, No. 94-4409, First District, Illinois

Appel late Court, in which the state's attorney
sarcastically said, inter alia: "Sonehow, defendant did
not sustain severe nuscle and tissue injuries and was
able to make use of his shoulders and arns after being
lifted by his handcuffs from behind and tw ce being five
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The swearing contest is stacked by two ot her essenti al
characteristics of brutality. One characteristic is that it is

conceal ed, not only by the officer inflicting it, but by his

col | eagues and supervisors.® The nationw de code of silence is well
docunent ed, pervasive, and crucial to the continuation of official
brutality.® 1In Area Two, no officer ever publicly stepped forward to

corroborate the exi stence of torture, or even intervened at the

feet off the ground. Through divine intervention,
defendant did not bite through his tongue or lip while
bei ng repeatedly el ectrocuted and suffering "the nost
excruciating pain" of his life in various areas of the
city. Detective D gnan who apparently possesses sone
magi cal ability to torture without |eaving any evi dence
al so grabbed defendant by his hair when he saw
defendant's siblings in the police parking lot. Again,
there was neither balding nor bruising to defendant's
scalp.” (brief on file with author)

63 See Myron W Ofield, Jr., Deterrence, Perjury and the
Heater Factor: An Exclusionary Rule in the Chicago
Crimnal Courts, 63 U Colo. L. Rev. 75, 108-114 (1992).

64 See e.g. Skolnick and Fyfe, supra note 2 at 119;
Chevi gny, supra note 27 at 51. See also Stanley Z.
Fi sher, “Just the Facts, Ma anf: Lying and the Onm ssion
of Excul patory Evidence in Police Reports, 28 New
Engl and Law Review 1, 12 (1983) (calling police
deception part of the culture, not aberrational.)
Ironically, the decision of several officers of the NYPD
to step forward in the Loui ma case, though the decision
was nmade after nuch delay and only in the face of
i mpendi ng personal consequences to the officers
t hensel ves, was hailed by Mayor Guliani and Police
Conmi ssioner Safir, not only as not aberrational, but as
proof that the blue wall of silence is a nyth. Levitt,
The Loui ma Verdicts, supra note 42 and supra text
acconpanyi ng notes 39-49.
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st ati onhouse itself. 65

The second characteristic is that brutality is practiced agai nst
menbers of marginalized groups living in marginal nei ghborhoods.% In

Area Two, for exanple, all of the 65 known torture victins were bl ack
One Pittsburgh cop describing the widely known rules stated: "The

first is, keep it in the ghetto. 1In the good areas, you don't go

65 One individual with intimate know edge of the torture
w ot e anonynous letters to civil rights attorneys
provi ding nanmes of victins. This officer cited the case
of Mchael Laverty to explain his refusal to cone
forward. Laverty was an Area Two cop who bl ew the
whi stl e on the | ongstanding Area Two practice of keeping
a secret set of "street files" separate fromofficia
case files. The street files contained excul patory
evi dence the officers did not wish to turn over to
def ense attorneys, and other evidence contradicting the
of ficial case. Laverty exposed the practice in order to
prevent the trial of CGeorge Jones, a man whom he knew to
be innocent, in a case in which his coll eagues had
suppressed evi dence excul pati ng Jones and i ncul pating
anot her man. Al though the Seventh G rcuit thought
Laverty shoul d have been commended for his actions,
i nstead he was charged with a disciplinary infraction
transferred out of the detective division, ostracized by
his fellow officers, and assigned to a series of nenial
tasks culmnating in the nonitoring of police recruits
giving urine sanples. None of the defendants has been
di sci plined for m sconduct in the arrest and prosecution
of CGeorge Jones. Jones v. Cty of Chicago, 856 F.2d
985, 991 (7th Cir. 1988). See also Fisher, id at 2-4,
36-38, 40-45 (discussing Jones case) and 42 n207
(discussing treatnment of Laverty) and Orfield, supra
note 64 at 101-102 (discussing Jones case).

66 See e.g. supra note 25 and Shielded fromJustice, supra
note 13 at 2,39-46. The report noted that despite gains
in many areas since the civil rights novenent, one area
t hat has been stubbornly resistant to change has been
the treatnment afforded racial mnorities by the police.
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st oppi ng peopl e without cause."®’ One byproduct of this rule is that
brutality will seem unbelievable or aberrant to deci sionmakers, who
tend to hail fromnore privileged backgrounds--it will not correspond
to their experience. Another is that those who can corroborate it are
too easy to dismss--they are nore likely to have crimnal records, to
be associated with gangs and to be less articul ate, sophisticated and
educated. They are less likely to evoke the enpathy of decisionnmakers

with whomthey have little in comon.

Whet her a conplaint is found sustai ned or unsustai ned, OPS nakes

no attenpt to place it in any larger context. OPS files are not

conput eri zed. %8 Union contracts call for conplaints to be expunged

every five years, % thus depriving police, attorneys and the community
of anot her avenue for tracking individual or precinct-w de patterns of
brutality. 1In ruling on a conplaint, OPS does not consider [or even
ascertain] whether there were past conplaints against the officer. No
effort is nade to discern patterns of conplaints regarding particul ar

of ficers, particular precincts, or certain types of conduct [such as

67 M chael Kraner, How Cops Go Bad, Tine Magazi ne, Decenber

15, 1997.
68 Shi el ded from Justice, supra note 13 at 169.
69 ld at 167.
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di scharging a firearmor searching without a warrant].’® This is

particularly unfortunate since in Chicago, as nationw de, a vastly

di sproportionate anount of the brutality is conmtted by a small group
of officers, each of whom may have dozens of conplaints in his file. "1

Even nultipl e sustained conpl aints have no negative effect at all on

70 The police union’s contract with the city prevents
di scl osure of the names of officers under investigation
in nmost circunstances. Shielded fromJustice, supra note
35 at 154 n9. But see Wggins v. Burge, 173 F.R D. 226
(N.D. I'l'l 1997), striking the confidential designation
of OPS files detailing a pattern of brutality in Area 2
on the ground that the public interest in disclosure of
t he docunents was not outwei ghed by the privacy
interests of the officers. Oten police organi zations
oppose disclosure of statistics about brutality even
wi th names and ot her personal identifying information
del et ed.

71 In 1989, for exanple, of Chicago's 11,000 nenber police
force, 437 officers had nore than one excessive force
conplaint. O these, 278 had two conpl aints; 85 had
three; 35 had four; and 39 had nore than five. David
Jackson, Police Brutality: How Wdespread is it?,

Chi cago Tri bune, March 24, 1991. See also Patton, supra
note 15 at 768-77 and Flint Taylor, Proof on Police
Failure to Discipline Cases: A Survey (Part 2), 3 Police
M sconduct Gvil R ghts Law Reporter 39, 42-47 (1990)

(di scussing preval ence of repeat offenders nationw de).
See also Steve MIls and Todd Lighty, Brutality Suit Not
1st Agai nst Cop, Chicago Tribune, Metro Section, pp. 1, 6
(January 21, 1999) (revealing that Chicago Police
Oficer Rex Hayes, who is currently being civilly sued
for attacking and filing fal se charges agai nst a South
Chi cago man and hi s daughter, had settled or |ost at

| east eight other simlar suits, in which the city had
paid out a total of well over one mllion dollars in
danmages.) See al so David Koci eni ewski, Mre Scrutiny for
Shootings by Oficers, The New York Tines p. Al8
(January 1, 1998) (police officer who fatally shot an
unarrmed man on Christmas day has been involved in nore
shootings than any other officer on the city' s police
force.)
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the officer's career--they are not even entered in his personnel file.

Even when the rules permt, OPS has not usually been a zeal ous
i nvestigative agency. Since 1985, three internal audits have accused

t he agency of losing investigative files and failing to interview key
W t nesses. 2 Even when a former Chief of Police asked the agency to

| ook into allegations against Burge, it took an inordinate anmount of
time to do a slipshod and inconplete investigation. OPS performance
is consistent with that of many internal police divisions, stenm ng
largely fromthe unwi llingness of police officials to identify
corruption in their ranks.’® As Paul Chevigny observed in the sinilar
context of New York's internal affairs division: "its policy was to
make all the corruption investigations |ook like |low |evel, individua
matters, so they wouldn't balloon into generalized scandals."’* For
all these reasons, neither the |arge nunbers of conplaints against a
smal| group of officers at Area Two, nor the fact that they all eged

t he sane highly unusual and appalling story, was noticed by the

i nternal agency charged with policing the police until nuch |ater.

In the meantinme, nmany of the torture victins confessed, and were

72 David Jackson, Difficult Path to Justice in Cop
Brutality Case, Chicago Tribune, P. 1, May 3, 1992.

73 See e.g. Chevigny, supra note 27 at 80.
74 Chevigny, id at 81-82.
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charged with crimes. Thus individual conplaints of torture at Area
Two were naking their way to the Illinois courts in suppression
notions during the 1980's and early 1990's. For exanple, in 1982,
Andrew W1 son said that he was repeatedly punched, kicked, snothered
with a typewiter cover, electrically shocked, and forced agai nst a
hot radiator. In Cctober 1983 G egory Banks said he confessed to
murder after Burge, John Byrne and other Area Two detectives beat him
suf focat ed himand subjected himto Russian roulette. |n Novenber
1983, Janes Cody said Area Two detectives used an el ectroshock device
on his genitals. That sanme nonth, Darryl Cannon said Byrne, Peter

D gnan and ot hers subjected himto el ectroshock with a cattle prod and
pl ayed Russian roulette with him placing the gun in his nmouth. In
1985, Lonza Hol mes said that Burge, Peter Dignan and ot her detectives
severely beat him |In 1986, Aaron Patterson said that Area Two

of ficers Byrne and Dignan placed a typewiter cover over his face,

beat him choked himand threatened him

In each case, the trial court denied a notion to suppress the
confession. In many of the cases, the court deni ed the defendant
access to police departnment brutality records on the officers
i nvol ved. 7> | f the defendant had such evidence in his possession, and
sought to introduce evidence of simlar acts of brutality by Area Two

officers, or even by the sane Area Two officers, the trial court

75 See e.g. People v. Hol bey, 637 NE 2d 992 (III S. C.
1994) and Town Wthout Pity, supra note 3 at 22.
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barred such evidence--granting the state's notion in |imne on grounds
that the evidence of prior beatings was irrelevant and i mmaterial . ’®

In all but the Banks and WIlson cases, the Illinois appellate courts

initially affirmed the trial courts' rulings. The courts rul ed that
there were no visible bruises,’” or that the bruises could have been
inflicted earlier or by the defendant hinself.’® Contenporaneous
witten statenments by one defendant chronicling his abuse were barred,
di smssed as "self serving;"’® the testinony by another defendant's
brot her regarding bruises was found insufficiently credible.8 The

trial courts’ decisions to suppress evidence of prior acts of

brutality were upheld. The courts ruled, in case after case, that they

woul d defer to the trial courts’ factual conclusions. 8!

Patterson's notion to introduce prior OPS files regarding

76 See e.g. Patterson, 610 N.E. 2d at 37.

7 See e.g. People v. Holnmes, 556 NE 2d 539 (Il App. C.
First Dist, First Div 1989); People v. Patterson, 610 NE
2d 16 (111 S C. 1992).

78 See e.g. People v. Hobley, 637 NE 2d 992 (Ill. S C
1994); People v. Howard, 588 NE 2d 1044 (I11l1. S O
1992) .

79 Patterson, 610 NE 2d at 16.
80 People v. Hol nes, 556 NE 2d 539.
81 See e.g. Holnes, 556 NE 2d 539; Hobley, 637 NE 2d 992.
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brutality by Area Two detectives net the fate typical of such
nmotions.8 OPS had found the prior allegations "not sustained' which
the Illinois courts transforned to "unfounded.”™ The [Ilinois Suprene
Court declined to second guess the trial court's decision to exclude
the OPS evidence, stating
A nere unfounded accusation that these officers beat sonmeone who
was arrested at Area Two one year previously, wthout nore, does
not tend to nmake it nore probable that they coerced defendant's
conf essi on. 83
G ven that holding, the Suprene Court had little trouble, only one
year after rejecting Patterson's claim in rebuffing Hobley' s attenpt
to introduce testinony of several others who clainmed to have been

abused by Area Two detectives in simlar fashion. The court found

that the three years between Hobley's interrogation and the all eged

82 See e.g. People v. Oange, 168 Il1.2d 138, 659 NE 2d.
935 (1995) (claimof systematic torture at Area 2 from
1982 to 1984 was rejected because defendant offered
general i zed all egations of coercive activity in Area 2,
wi t hout ot her evidence); People v. Mirray, 254 II1.
App. 3d. 538, 626 NE 2d 1140 (1993) (allegations of
abuse of other suspects at Area 2 properly excluded as
general in nature); People v. Maxwell, 173 Il 2d. 102,
670 NE 2d 679 (1996) (defendant deni ed post conviction
relief despite studies establishing physical abuse and
coercion at Area 2, because he failed to nmake a
substantial showi ng that his constitutional rights were
vi ol at ed) .

83 Patterson, 610 NE2d at 38. See Editorial, Fatal
Consequences, Chicago Sun-Tines p. 45 (Decenber 15,
1998) (reporting on petition filed by the MacArt hur
Justice Center and 65 death penalty opponents seeking to
halt Patterson’s execution, and calling for courts to
review petition carefully). | amone of those who
signed the petition.
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i nci dents nmade the prior allegations too renote to be rel evant.?8*

The court did not heed the words of Justice R zzi of the
[Il1inois Appellate Court, a nenber of the panel that reversed G egory
Banks' conviction. Banks had alleged that D gnan, Byrne and Charles
G unhard had put a .45 caliber gun in his nouth and threatened to bl ow
his head off, had struck himw th a flashlight on his chest, stonach
and the back of his |legs while he was handcuffed, and had said "we
have sonething for niggers"” and put a plastic bag over his head tw ce
while kicking himin the stomach and the side. The trial court barred
reference at trial to conplaints of coercion by Byrne and D gnan
thirteen nonths earlier, holding themirrelevant. Justice R zzi wote
I n Banks:
When trial judges do not courageously and forthrightly exercise
their responsibility to suppress confessions obtai ned by such
nmeans, they pervert our crimnal justice systemas much as the
few m sgui ded | aw enforcenent officers who obtain confessions in
utter disregard of the rights guaranteed to every citizen--
i ncluding crimnal suspects--by our constitution.85
Despite Justice R zzi’s warning, the Hol bey court distinguished the
thirteen nonth gap in Banks fromthe thirty six nonth gap between
Hol bey' s beating and those he alleged. It found the latter gap |ong

enough to render the past conduct irrelevant. The fact that Hol bey,

Banks, Patterson, and nunerous ot her unconnected individuals were

84 637 NE 2d at 1010.

85 549 NE 2d at 771.
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al I egi ng the sane unspeakabl e course of conduct, by the same officers,

over and over, escaped its notice. 86

The I1linois Suprenme Court's peculiar notions of relevance may
explain why the state's attorney was confortable arguing, in the
Cannon case, that the testinony of 28 other arrestees who clained to
have been tortured at Area Two was irrelevant to Cannon's clai m of
torture. The testinony of the prior arrestees included clains that
D gnan, Byrne, Gunhard and others had suffocated themw th plastic
bags, shocked themin the testicles, beaten themw th a flashlight,
held a gun in their nouths, and hanged them from handcuffs, anong
other allegations. The State argued that the prior evidence was
irrel evant because it differed fromthat at Cannon's trial. For
exanpl e, whereas Cannon all eged that officers placed a shotgun in his
nmouth and pulled the trigger, these arrestees alleged that officers
pl aced a handgun in their nouths. And whereas Cannon all eged the use

of a cattleprod, other arrestees alleged that they were beaten with a

86 Hol bey, 673 N E. 2d at 1010. This holding was reaffirned
in the ruling denying Hol bey postconviction relief,
despite Hol bey’s contention that the OPS report
detailing a prior pattern of brutality constituted newy
di scovered evidence. Holbey, 696 N E. 2d at 335. The
I1linois Appellate Court relied on Hol bey in People v.

H nton, 1998 W. 909738 (1st Di st 1998), finding the
evidence of a pattern of brutality irrelevant to clains
t hat John Burge had tortured H nton, since the only

evi dence that H nton hinself was tortured was his own
testinmony and a bl oody jersey that he could not show had
been bl oodi ed i n custody.
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flashlight.8 The Illinois Appellate Court rejected the argunent,

finding that the prior evidence was relevant to the intent, notive and

course of conduct of the officers, and also could be used to inpeach

their credibility.® |t remanded the case to the trial court,

directing the judge to permt evidence of the prior brutal acts.8°

How did Darryl Cannon |earn of twenty eight prior incidents?
Though he was first interrogated in 1983, and tried in 1984, his
convi ction was reversed on grounds unrelated to the conduct of his
interrogation. By the tine he was retried in 1994, information was
avai | abl e that had been nonexi stent or inaccessible ten years earlier.
It began with the 1982 interrogation of Andrew WIson and his brother

Jacki e, who had been arrested for killing two police officers. The

87 Peopl e v Cannon, 688 N E. 2d 693, 696-98 (Il App 1st D st
1st Div 1997).

88 Cannon, id.

89 At the tine of this witing, the evidentiary hearing is
underway. See Steve MIIls, Torture Allegations Lead to
Case Review for Man Convicted in ‘84 Based on
Conf essi ons, Chicago Tribune, July 23, 1999. Aaron
Patterson and others who allege torture by John Burge
are scheduled to testify. Lawers for Cannon,
Patterson, and others have requested a joint hearing
before the Illinois Suprene Court to establish the
pattern and practice of torture by Burge and ot her Area
Two detectives. State’'s Attorney R chard Devi ne has
asked the Illinois Suprene Court to instead halt
proceedings in the Patterson case as well as two ot her
torture cases (those of Derrick King and Ronal d Kitchen)
until the Cannon case is resolved. See Steve MIIs,
Devi ne Asks Delay in Cases of 3 Who O aimCop Torture,
Chi cago Tribune, July 29, 1999.
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i nvestigation after the police killing was descri bed as "a nassi ve,
ci tywi de manhunt that...brought numerous conplaints that police were

systematical ly rousi ng young bl ack nen and forcefully and
unconstitutionally interrogating them"% The WIson brothers were

bot h convicted of nmurder and sentenced to life in prison for the
Killings. 1In 1982, Andrew WIlson filed a conplaint with OPS about his

i nterrogation, which was found not sustai ned.

In 1986 WIson, represented by a small, highly commtted group
of veteran police msconduct litigators, filed a federal civil rights
suit against the individual officers and the Gty of Chicago.
WIlson's testinony is described in excruciating detail in three

articles by John Conroy, "House of Screans;" "Town Wthout Pity" and
"The Shocking Truth."?l For exanple, fromWIson's testinony:

Detective Yucaitis entered the room..carrying a brown paper bag
fromwhich he extracted a black box. Yucaitis allegedly pulled
two wires out of the box, attached themw th clanps to Wlson's
right ear and nostril, and then turned a crank on the side of
the box..."l kept hollering when he kept cranking," WIson said,
"but he stopped because sonebody cone up to the door...Burge
returned with the black box about an hour later. He said "fun

time..." Burge put one clip on each of the suspect's ears and
started cranking...l was hollering and screamng. | was calling
for help and stuff. M/ teeth was grinding, flickering in ny
head, pain and all that stuff...That radiator...it wouldn't have

mattered. That box...took over. That's what was happening. The

90 Federal Police Brutality Trial Opens, UPlI, February 16,
1989.

o1 See supra note 3.
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heat radiator didn't even exist then. The box existed. 9

Phot os taken the next day at the request of WIson's | awer
showed burn marks where W1 son clained to have been hel d agai nst a
radiator, and a pattern of scabs on his ears that "seemed inexplicable
unl ess one believed that alligator clips had i ndeed been attached to
Wl son's ears."98 But on cross exanination of WIson, the policenens'
attorney suggested that WIson had found a roach clip between the tine
he left Area Two and the tine he went to Cook County Jail, and that he
had placed it on his ears and nose in order to support his story that

he had been subjected to el ectrical shock.

The first trial ended in a hung jury. Toward the end of the

first trial, Wlson's lawers fortuitously began | earning of other
victins of torture at Area 2.9 The information canme, at the

begi nni ng, fromthe anonynous |etter mentioning Melvin Jones, who |ed

92 Conroy, House of Screans, supra note 3 at 20.

93 House of Screans, id.

94 House of Screans, id.

95 In a deposition of John Burge, WIlson's | awers

repeatedly asked himfor information on prior

al | egati ons of m sconduct against him Burge said he
could not recall any, except one by soneone naned

M chael Johnson. |In denying a request for sanctions
agai nst Burge for failing to cooperate with di scovery,
Judge Duff stated: "while Burge may have had a
beneficially faulty nmenory, the court cannot say he
lied." WIson v Gty of Chicago, 1989 W. 65189, (N. D
[11. June 5, 1989.)
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the |lawers to other victins, and so on.% At WIlson's second trial,

District Judge Brian Duff excluded the testinmony of Jones, who cl ai nmed
to have been subjected to el ectroshock by Burge and other officers

ni ne days before the interrogation of Wlson, and in an investigation
of the sanme crine. He also excluded the testinony of Donald Wite
that he was arrested in the sane investigation shortly before WIson
was, and was beaten for several hours by Burge and other Area Two
officers. Judge Duff held Jones' and Wite's testinony irrelevant.
In Jones' case, he found his account diverged significantly from

Wl son's: Jones clained he was shocked using tweezers rather than
alligator clips. Judge Duff was particularly skeptical of Wite,
finding that his failure to conplain to the State's Attorney or to

file a conplaint with OPS damaged his credibility.

The jury thus heard no evidence of Burge's prior conduct. The
resulting highly confusing jury verdict was that Wlson's
constitutional rights had been violated, that the Gty of Chicago had
a de facto policy authorizing its police officers physically to abuse
persons suspected of having killed or injured a police officer, but
that the policy had not been a direct or proxi mate cause of the abuse

to WI son.

96 The Jones letter arrived near the end of the first civil
trial. Wen Wlson's |lawers noved for a newtria
based on this newly discovered evidence, Judge Duff
denied their notion, finding that they had not exercised
due diligence in their attenpts to discover it. WIson
v Gty of Chicago, 1989 W. 65189, (N.D. Ill. June 5,
1989.)
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In 1987, the Illinois Supreme Court overturned WIson's crimnal
conviction, finding that he had visible injuries, such as burns on his
chest and thigh, a black eye, cuts requiring stitches, and bl eeding on
the eye surface. 1t found he had been injured in police custody, and

that the state had not net its burden of explaining the injuries, and

remanded for a new trial.?%

At the sane tinme, public awareness of WIson's allegations about
Burge was beginning to grow. In 1989--one year after Burge was
pronoted fromlieutenant to comrander-- a | ocal watchdog group call ed
Citizens Alert asked OPS to reopen WIlson's 1982 investigation as wel |
as sonme other files in which Burge was nentioned. G tizens Alert
formed a special Task Force to Confront Police Violence, which created
a coalition of nore than fifty community organi zations to | obby the

police board.® The coalition began an intensive canpaign of letter

writing, speeches, articles, marches and rallies. They spoke at every

pol i ce board neeting until the board agreed to have OPS reopen the

case.? Protests escal ated as other men began stepping forward with

97 He was again convicted on retrial. WIson v. Gty of
Chi cago, 6 F3d 1233, 11236 (7th Gr 1993) (giving
background of state crimnal case).

98 Town Wthout Pity, supra note 3 at 25.

29 Conversation with Mary Powers of Ctizens Aert,
February 9, 1998.

39



simlar allegations of torture.190 |n 1990 Amesty International

i ssued a report finding that systematic torture had occurred in Area

Two. That same year, OPS began its new investigation.

OPS filed two reports in 1990. The first found that John Burge
had applied el ectroshock to WIson and had burned his face, chest and
t hi gh by hol ding them agai nst a radiator. The second found that Burge
and ot hers had engaged in systematic abuse, including planned torture,
for at least thirteen years, claimng at least fifty victins. It
concl uded that command nenbers were aware of the systematic abuse and
had perpetuated it, either by participating or by failing to take any
action. The city imediately had the reports seal ed, and they were

not released until 1992, by the order of a federal judge in a rel ated

case. 191 Upon the report's rel ease, Mayor Dal ey and Police

Superintendent Leroy Martin called it "statistically flawed."102

Martin said "to believe the departnment has a brutality problemis to

snmear the sacrifices of officers who have died in the |ine of

100 Ken Parish Perkins, The Bane of Brutality: Conmander's
Firing a Starting Point for Look at How Cops Treat
Mnorities, Chicago Tri bune, Tenpo Section p. 3 (July 4,
1994) .

101 Wggins v. Burge, 173 F.R D. 226 (N.D. Ill. 1997).

102 Charles N codenus, Brutality Rap Hts Merit Cop, Chicago
Sun Times p 3 (March 18, 1995).
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duty."103 Mayor Dal ey said "These are only allegations...
al l egations, runors, stories, things like that. This is a report by

an individual. It is not fully docunented." 104

Al t hough neither Daley nor Martin took action at the tine,
public pressure continued. Burge was eventually fired by the Police

Board in 1993. Two other nmen were disciplined for fifteen nonths each
and then reinstated. 1% The president of the police board enphasized

that the board' s findings were based on the Wl son case alone. "W

did not make findings on any other cases. This is not an indictnent

of the entire police departnent."106

Burge's firing was upheld in state circuit court. The judge's

only conmment was "Regrettably, | have to affirmthe ruling of the

103 Leads the Cops Don't Want to Follow, supra note 62.

104 | d.

105 The Fraternal Order of Police was unsuccessful inits
effort to enter a float in the 1993 Saint Patrick's Day
Par ade honoring Burge and the other disciplined
officers. Wlson v. Gty of Chicago, 6 F.3d at 1236.

106 Sharman Stein, Police Board Fires Burge for Brutality,
Chi cago Tribune, February 11, 1993.
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police board."107 No crininal charges were brought agai nst Burgel® or
any of the other Area Two officers.10° No federal investigation was
undertaken. 10 The other Area Two officers, |ike Peter Dignan
continue to be decorated and pronoted. In 1995 Di gnan was pronoted to
the rank of lieutenant for neritorious service.l Both Mayor Dal ey

and Pol ice Superintendent Matt Rodriguez were quoted as sayi ng they

were unaware of the allegations agai nst D gnan when the sel ection was

107 Cop Fired for Torture Wn't Get Job Back, UPI, February
11, 1994.

108 Burge is currently living in Florida, where he works as
a security guard and sails his forty foot cabin cruiser,
‘Vigilante.” See Charles N codenus, Cop Links 10
Capital Cases, Chicago Sun Tinmes, p. 6, February 26,
1999.

109 It is extrenely rare for the Cook County State's
Attorney's Ofice to prosecute a police brutality case.
The Chicago Tribune reports that between 1982 and 1992
only six officers have been crimnally charged with
abuse. O those, five were acquitted. The sixth--who
shot an unarmed man in the back of the head during a
1983 traffic stop--was convicted only of a m sdeneanor
civil rights violation. David Jackson, Difficult Path
to Justice, supra note 73.

110 See Paul Hoffnman, Feds, Lies and Videotape, 66 S. Cal.
L. Rev. 1455 (1993) for a discussion of the Justice
Departnent's traditional hands-off attitude toward state
| evel police brutality.

111 He was naned one of the nation’s “top cops,” leading to
a visit to the Wiite House in which he shook President
Ainton’s hand. Conroy, Poison in the System supra
not e at 26.
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made. 112 The Mayor's spokesman said "the Police Department obviously
had all sorts of information at its fingertips when it nade these

pronotions, and is standing behind the pronotion, and so are we."113

As it turned out, the police departnment did have substanti al
information at its fingertips. 1n 1998, information that a federal
judge ordered rel eased over the strenuous objections of city

attorneys!l* revealed for the first time that OPS had, in 1993,

reopened nine of the torture cases, reversing earlier rulings and
determ ning that Burge and other Area Two detectives had i ndeed
tortured six of the conplainants. And further, that after determ ning
systemati c abuse had occurred, OPS failed to act on the information
and sinply allowed the files to | anguish. These critically inportant
findings were kept secret fromthe alleged brutality victinms, sone of
whom are on death row and in the mdst of the appellate process. Late
| ast year, the police departnent’s general counsel, Thonas Needham
decided that the files should be closed because they were too old. He

stated that “the lengthy delay between the date of the initial

112 N codenus, Brutality Rap Hts Merit Cop, supra note 103.
113 N codenus, id.

114 The informati on was ordered produced by Federal District
Court Judge David Coar, on discovery in an unrel ated
case alleging a nunicipal policy of police brutality.
Santiago v. Marquez, Mercado and the Gty of Chicago,
97C- 2775 (U.S. Dist. &. ND [IlIlI. 1997). See al so Steve
MIls, Prober found cop torture was |ikely, Chicago
Tri bune, Sec. 2, p. 1, April 21, 1999.
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conplaint and the present nakes it virtually inpossible to conduct any
ki nd of neaningful inquiry into the matter in issue.” He ordered that

t he “sustai ned” findings be changed to “not sustained,” clearing the

officers, in order to pernit the departnent to “nove forward.”116

As to the WIlson brothers’ case, in 1993, the Seventh Grcuit
ruled in Wlson's civil rights suit. In an opinion by Judge Posner,
the court found that the federal district court's rulings on rel evance
had deprived Wlson of a fair trial. The Seventh Grcuit held that
the district court had erred in allowing in "a nmass of inflanmatory
evi dence having little or no rel evance to the issues at trial"1/
meant to recreate the Wlson's actions in killing two police officers.
Conversely, the Seventh Grcuit found that the District Court had

wongly excluded the testinmony of Melvin Jones and Donal d Wite. Judge

115 See Steve MIIls, Brutality Probe Haunts Gty, Chicago
Tri bune, p.7, February 23, 1999 and Conroy, Poison in
the System supra note 3 at 31. Federal Judge David Coar
has since ordered Chicago Police Superintendent Tery
Hllard to answer questions about the dism ssed
al l egations. Steve MIIs, Judge keeps heat on alleged
cop torture, Chicago Tribune, p.5, April 17, 1999.
Communi ty groups and attorneys for the brutality victins
are urging that the cases be reopened. See Ashley Bach,
Police urged to reopen alleged torture cases, Chicago
Tri bune, Sec. 2, p.3, August 3, 1999.

116 Steve MIls, Judge keeps heat on allged cop torture, id.

117 The court found that the underlying facts of the crines
were not relevant to Wlson's credibility, and therefore
exceeded the scope of cross examnation. 6 F.3d at
1237.
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Posner w ot e:
[ The District Court] kept out on grounds of relevance the
plainly relevant testinony of Melvin Jones...If Burge had used
an el ectroshock device on anot her suspect only a few days
previously, this nade it nore likely (the operational neaning of
‘relevant’) that he had used it on Wlson. Another excluded
plaintiff’s witness, Donald Wite, would have testified that he
was arrested as a suspect in the nmurder of the two police
of ficers shortly before Wlson’s arrest and was taken to a
police station where he was beaten for several hours by Burge
and ot her defendant officers. A though evidence of prior bad
acts is inadmssible to prove a propensity to conmt such acts,
it is adm ssible for other purposes, including intent,
opportunity, preparation, and plan. Fed. R Evid. 404 (b).118

The court remanded for a third trial on the individual allegations.11®

The court al so considered the nunicipal liability holding. It
found that police superintendent Brzeczek, who was the rel evant
pol i cymaki ng of ficial, had received nmany conpl ai nts about abuse in
Area Two, that he had referred themto OPS which had done not hi ng
"except lose a lot of the conplaints,” that he had witten to the
state's attorney, but when he received no answer, did nothing, that he
had signed a commendation for Burge, and that a rational jury could
have inferred that he knew Area 2 officers were prone to beat up
suspected cop killers. But, said the court, "failing to elimnate a

practi ce cannot be equated to approving it...Proof of dereliction of

118 Wlson, 6 F.3d at 1238.

119 The case settled for nore than one mllion dollars
before going to trial for athird tine. See The
Shocking Truth, supra note 3 at 1.
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duty was not enough. But that was all there was."120

B. THE PATTERN OF NO PATTERN

The system operates to inmuni ze police frominternal discipline

and gives the appearance of fornmal justice, but actually helps to

institutionalize subterfuge and injustice. (David Fogel, forner

director of the Chicago Ofice of Professional Standards). 121

Perhaps our first instinct is to dismss the story of Area Two as
| argely the work of one evil man, an isolated throwback to nore
primtive tines, with no larger significance. A common reaction to
unt hi nkabl e stories of this nature is to anecdotalize and
conpartnentalize them-to assune that they could not happen in our
community, that they could only happen to others and never to us or

those we value, that they are not representative. It is also comon

to rationalize such incidents--to assune that the victins nust have

brought their punishnment on thenselves.1?2 This, too, is a way of

reassuring ourselves that we are exenpt fromsuch a fate.123

120 6 F.3d at 1240.

121 Froma 1987 internal nenorandumto the mayor of Chicago.
Quoted in Zorn, Police brutality alleged, supra note 60.

122 See, for exanple, the testinony apparently accepted by
the jurors in the first trial of the officers accused of
Rodney Ki ng--that he brought the beatings on by his
resi stance. Cannon, supra note 30 at 253-58.

123 Erwin Staub, The Roots of Evil: The Oigins of Genocide
and G her Goup Violence at 79 (Canbridge Univ Press
1989) (describing just world thinking).

46



This reaction has elenents of truth to it. First of all, police
brutality is unlikely to be inflicted on non-mnority nenbers of the
mddl e class.1?4 (ne of the salient characteristics of police
brutality is that it is largely practiced on poor and mnority groups-
-in part as a way of deval uing them and demarcating themfrom us. 125
This characteristic helps allow brutality to flourish, by making it
easier for us to discount and marginalize the victins' credibility,
val ue, even humanity. Second, a longstanding torture ring may be
unusual even in the annals of brutality, at least in the United
States. Paul Chevigny, in referring to the mnimzation of the third
degree as one of the human rights success stories in the United
States, refers to Area Two as one of the "pockets where the third

degree has recently been used" and |linking the types of torture that

occurred there to tactics used in Brazil.126

Nevert hel ess, in nost significant respects, what happened at Area

Two is highly representative of business as usual both in Chicago and

124 Chevigny says it is rare and risky to subordinate those
who are not subordinate, who are m ddl e or upper class.
Chevi gny, supra note 27 at 12. See al so note 25, supra.

125 Staub, the Roots of Evil, supra note 124 at 58.
I ncidents of brutality often include racial epithets
hurled by police at their targets. See e.g. Deborah
Sontag and Dan Barry, Wen Brutality Wars a Gty Badge,
New York Tinmes p. 1 (Novenber 19, 1997) (describing
incidents of brutality by NYPD).

126 Chevigny, supra note 27 at 133.
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t hroughout the United States. As the foregoing account makes cl ear,
the torture of nore than sixty black nmen in Area Two over a period of
nore than thirteen years could not have occurred w thout the assistance
of nunerous individuals and institutions, including judicial officers
and judicial institutions. And as the work of Chevigny, Jerone
Skol ni ck, Janes Fyfe and the other scholars of police brutality well
illustrates, if the nethods of brutality were unusual, the rest of the

story was all too famliar.

In Los Angel es, New York, Pittsburgh, New Ol eans, WAshi ngton
D.C., Philadel phia--in every city for which anecdotal or statistica
evi dence exists, the pattern of no pattern, the relentless
anecdotalizing, the refusal to learn, to know, to acknow edge, is the

predom nant reaction to police brutality. There are sone city-based
differences in police culture, 2’ but much nore striking are the

simlarities--the siege nentality, the us/themattitude, the tendency
to abuse poor mnorities, the blue wall of silence, the el evation of

| oyalty over integrity. The adm nistrative structures set up to dea
with brutality vary in sonme of their particulars--for exanple interna
versus external --but few of the applicable adm nistrative agencies are
willing to see or act on patterns of brutality. Often, the agencies are
bound by, or thensel ves pronul gate, rules designed to i npose secrecy,

and to prevent know edge of patterns and |inkages. State courts vary

127 See e.g. Chevigny, supra note 27, chapters 1 and 2;
Pol i ce Violence: Understanding and Controlling Police
Abuse of Force at 30-32 (in Celler and Toch, supra note
25.
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in their independence and, even in a state like Illinois in which al
state judges are elected, one or two courageous judges can nake a real
di fference. And indeed, the story of Area Two includes exanpl es of
judges, both state and federal, who chall enged the conventi onal

assunptions and attenpted to use the courts to reformrather than
condone police brutality.1?® But nost striking are the acqui escence,

the passivity, the overwhel m ng credul ousness of the state courts when
faced with brutality clainms and rote official denials. The federal
government has largely been part of the problem-deferring to state | aw

enf orcenent agencies, and rarely prosecuting either crimnally or
civilly.12® The Justice Departnent, far fromlooking for patterns,

hi storically opposed | egislation that woul d have required | ocal
governments to report data to them and then clained that the probl em

was | ocal since the federal governnent had no useful know edge about

it.1%0  The federal courts have their own ways of disaggregating

128 Thus in the story of police brutality told in this
article, the actions of these judges are viewed as
aberrational rather than part of a |arger pattern.
believe this is the correct view, but want to draw
attention to the fact that this story, |ike any other,
seeks coherence, and chooses, according to the author’s
noti ons of significance, which events and actions are
representative and which are anecdot al .

129 Hof f man, supra note 111 at 1455, Shielded from Justice,
supra note 13 at 106.

130 Hof fman, id at 1490. The Violent Cinme and Law
Enforcenent Act of 1994, 42 USC Sec. 14141-2, Ch. 136,
Subchapter 1 X, Part B (1994) now aut horizes the Justice
Departnent to investigate and litigate pattern and
practice allegations against |ocal police departnents.
See Mark Curriden, Wen Good Cops Go Bad, 82 May ABA J
62 (May 1996) (discussing the scope of the pattern and
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patterns of brutality, including an aversion to nunicipal liability
suits. 131 Besides, the federal courts are only as effective as is the
| aw that binds them Mich of the problem stens from Suprene Court

deci sions |like Los Angeles v. Lyons!3? R zzo v. Goode, 133 Bryan County V.

practice | egislation). However, as of this witing the
Justice Departnment has yet to produce an annual report
(Shi el ded fromJustice, supra note 13 at 108).
Nevert hel ess, sone progress is being nade. For exanpl e,
in the wake of the new authorization, a consent decree
in Pittsburgh requires creation of a conputer database
that tracks every officer, including detailed
descriptions of all citizen conplaints and clains filed
incivil court, all docunented uses of force, and the
race of everyone arrested, searched w thout a warrant or
stopped for a traffic violation. An early warning
program has been instituted to nonitor this data to
identify and address unusual patterns of behavior. The
information will be kept for as long as each officer is
on the force and nade available to the Ofice of
Muni ci pal | nvestigations before officials question an
officer in a brutality allegation. See United States of
Anerica v. Gty of Pittsburgh, Pittsburgh Bureau of
Pol i ce and Departnent of Public Safety, U S D strict
Court for the Western District of Pennsylvania, Gvil
No. 9700354, April 16, 1997.

131 See e.g. Douglas Col bert, Bifurcation of Gvil R ghts
Def endants: Underm ning Monell in Police Brutality
Cases, 44 Hasting LJ 499, 560 (1993). See also Ham lton,
A View from One Trench, supra note 23.

132 461 U.S. 95 (1983). Lyons denies standing for
injunctive relief to litigants unable to denonstrate the
i kelihood that they will again be subject to the sane
conduct. Since the courts are reluctant to assune that
police m sconduct will continue, and equally reluctant
to recogni ze that the m sconduct often targets
particul ar (poor, mnority) nei ghborhoods, they rarely
find the threshold of Iikelihood of recurrence to be
nmet .

133 423 U.S. 362 (1976) in which the Court upheld di sm ssal
of suit alleging patterns of police m sconduct and
brutality, based on |l ack of standing, federalismand an
unwi | i ngness to hold governnent responsible for its
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Br own, 134 Bri scoe v. Lahue, 135 DeShaney v. W nnebago County136 and United

States v. Wiren, 137 which represent the Hgh Court's own refusal to

acknowl edge or act on patterns of police abuse.

The "whol e story,"” the coherent tale, that courts tell about
police brutality is a story of dedicated police officers whose sole
notivation is to serve the public good. The evidence of brutality is
di sm ssed as anecdotal and irrelevant. The coherent tale remains
coherent by rejecting or assimlating alternative stories. It either
rejects stories of brutality as irrelevant and incredible or treats

them as exceptions that prove the rule--isolated instances of "savage

failure to supervise. See also O Shea v. Littleton, 414
U S 488 (1974) (denying standing to challenge a pattern
of racial discrimnation in admnistration of the city's
crimnal justice system)

134 107 S. C. 1382 (1997), holding that a Section 1983
muni ci pal liability action for failure to train or
supervise will not |ie absent evidence that the
pol i cymaker knew, in making his decision, that it would
deprive the particular victimof his civil rights.

135 460 U. S. 325 (1983), holding that police officers have
absolute imunity for their testinony at trial, even if
it is perjured.

136 109 S. &. 998 (1989), holding that due process does not
include any affirmative governnental duties to protect,
even for governnental agencies like police or fire
departnents that are nandated and expected to afford
protection to the citizenry.

137 116 S. . 1769 (1996), hol ding evidence that police
actions were based on pretext irrelevant to a fourth
amendnent anal ysis, so long as police had actua
authority to take the actions they did.
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torture" that constitute "an exceedi ngly marked and unusual

devi ati on"138 from a squeaky clean norm

Way do courts continue to adhere to the narrative of the rotten
apples in the face of so many challenges to its coherence? O, put
differently, why do judges so often see their role as to perpetuate the
status quo rather than to provide a check on | aw ess state behavi or?
What notions of relevance do courts use when they so often rel egate
each act of brutality to the realmof the irrelevant detail? Wen
courts determ ne whether a suspect's injury was caused by a police
of ficer, or whether several such police-inflicted acts were caused by
the department's policies, what notions of causation do they enpl oy,
and what assunptions underlie these notions? Wen they need to fill in
the blanks to render a story coherent, what pre-existing notions of
human behavi or do they use to create verisimlitude? Wat politica
and soci al assunptions gui de, however invisibly, the construction of

the narrative of police brutality?

138 This is howthe city's attorneys bel atedly began
characterizing the acts of John Burge after judgnment was
entered against himand the city sought to avoid having
to indemify him Conroy, The Shocking Truth, supra note
3 at 34.

52



1. THE FRAGMENTATI ON OF OFFI CI AL CONDUCT

A. THE “MERELY” ANECDOTAL

The i dea of anecdote, understood in broader contexts, can
i1lumnate certain pervasive and crucial decisions courts nust nake:
when determ ning patterns and |inks anong individuals, when determ ning
the scope of events, when determ ning what individuals and actions
constitute a governnental entity, and when crafting an opinion
describing the patterns they discern. Anecdote, as | will explain, can
act as both a useful description of, and in sonme respects a corrective
to, current understandings of the ways in which courts conprehend
patterns. More specifically, for the purposes of this Article, it can
hel p us think about why judges so often view police brutality as
anecdotal, non-systemc, a threat to the conventional narrative of a
few rotten apples in an otherwi se pristine barrel. Wat is the power
of this story, and how should we understand the refusal to nmake the

connections anong these incidents that woul d open the way for change?

Questions of which details to include or highlight in a particular

story, which to mnimze or exclude, are inescapable. A narrative can

never be nore than a representation, a selection of details.139 Shaping

139 Patricia Ew ck and Susan Sil bey point out that until
recently, social scientists rejected narrative analysis
as "an anbi guous, particularistic, idiosyncratic, and
i mpreci se way of representing the world." Patricia
Ew ck and Susan Sil bey, Subversive Stories and Hegenonic
Tal es: Toward a Sociology of Narrative, 29 Law & Soci ety
Revi ew 197, 198 (1995). This description is of course
often used about anecdotes as well.
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a narrative neans determ ning what events and details are rel evant,
which requires a standard of relevance. |t neans determ ning how t hese
events are connected to each other, and to the whole, which requires
both a notion of causality and a standard for defining the whole. This
standard is nost often supplied by the conventionalized norns of the

genre: the narrative structure "wll not admt events or phenonena t hat
do not belong to it and preserve its laws."140 Thus the storyteller

will suppress any particulars that don't "fit the nold," that nake the
story appear "ill-formed."141 He may not recogni ze that the presence of

t he anecdotal can signal a need to re-evaluate the existing narrative.
As the work unfolds, new |inkages are reveal ed. The significance of the

irrelevant detail may becone fully apparent only as the total structure

of the story energes. 142

Anecdote is a literary termthat conmes weighted with both positive
and negative connotations. It is defined as a narrative of a detached

incident or of a single event, told as being initself interesting or

140 Seynmour Chatman, Story and D scourse at 22 (Cornel
1978); Hayden Wiite, The Value of Narrativity in the
Representation of Reality at 15, in On Narrative (WT
Mtchell, ed, University of Chicago Press 1981). See
also Martin Price, The Irrelevant Detail and the
Energence of Format 70-71, in Aspects of Narrative (J.
HIlis MIler ed) (Colunbia 1971) and BEw ck and Sil bey,
id at 213 (discussing "col onizing consci ousness").

141 Chatman, id at 22.
142 Price, supra note 141 at 70-71

54



striking.1 The anecdote is a story with a point, or wth "punch. "144

The Romans regarded anecdotes as a miniature art form 4> The term
calls to mnd charmng and nenorable stories |ike those Boswell told
about Samuel Johnson.146 In Isaac D Israeli's words: "A well chosen

anecdote frequently reveals a character, nore happily than an el aborate

delineation; as a glance of lightning will sonetines discover what has

escaped us in full light."147

An effective anecdote is sinple--it is a small but polished story
t hat enphasi zes and even enbel lishes salient and evocative details and

di sregards those that mght interfere with the noral or teaching

point.148 Telling an anecdote nmay have several salutary effects. It nmay

143 The Conpact Edition of the Oxford English Dictionary V.
1 at 319 (Oxford University Press 1971).

144 Joseph Epstein, Merely Anecdotal at 167 (citing
Langford), Anmerican Scholar Vol unme 61 (Spring 1992).

145 El i zabet h Hazel ton Hai ght, The Roman Use of Anecdotes at
1 (Longmans, Geen and Co. New York 1940).

146 James Boswel |, Life of Johnson, ed. RW Chapnan,
corrected by JD Fl eeman (London, Oxford University Press
1970) .

147 |saac D lIsraeli, A D ssertation on Anecdotes at 16

(1793) (reprinted by Garland Publishing Inc, NY 1972).

148 Thomas G | ovi ch, How W Know What Isn't So: The
Fallibility of Human Reason in Everyday Life at 90 (Free
Press 1991) Gl ovich describes a "good story" as one
whose nessage i s enphasi zed and shar pened, whereas
i nessential details are de-enphasized or |evel ed. Such
stories becone sinpler and cl eaner, not encunbered by
m nor i nconsi stencies or anbi guous details. They are
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bring alive an otherw se dry teaching point, through its evocativeness,
and perhaps also through its appeal to enpathy. It nmay focus on
experiences with which we can connect on an enotional level. As David
Si npson observed: "W understand human nature not by its grand

appearances, but by the '"mnute springs and little wheels' that

anecdot es reveal . "14°

However, the dangers of anecdote are al so evident. The anecdote

may di scard the wong details. That is, instead of discarding the
irrelevant, it may oversinplify.10 |t may present itself as

representative when it is not. Even wi thout an explicit claimof

typicality, it may confuse listeners into believing it is

representative, because it is so evocative and nenorabl e. 151

The "Reagan anecdote" epitom zes the danger, and sone of the

anbi guity. The "Reagan anecdote" is a masterful neans of humani zi ng and

informative and entertaining, and therefore worthwhile
for both speaker and I|istener.

149 David Sinpson, The Academ c Postnodern and the Rul e of
Literature: A Report on Half Know edge, 55 (U of Chi
Press 1995), citing D Israeli.

150 It has been described as “an all purpose put down
devi ce, which boxes conplicated i ssues and individual s
into a single caption.” James Wl cott, Hear Me Purr, The
New Yor ker at 54, 58 (May 20, 1966).

151 M chael Saks, Do W Real |y Know Anyt hi ng About the
Behavior of the Tort Litigation System-and Wiy Not ?,
140 U. Pa. L. Rev. 1147, 1159 (1992) (discussing the
availability heuristic). See also infra note 160.
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enot i onal i zi ng conpl ex issues of policy.®2 |t does so by
oversi nplifying, by choosing unrepresentative stories and portraying
them as representative, and, perhaps even by neans of fabrication. 13

D nesh D Souza call ed Reagan's anecdotes "norality tal es" whose

effective "illustration of a broader thene" was not invalidated sinply
because sone of its details mght be erroneous.1®* Thus the term
suggests both an evocative and effective tool for communicating, and a
m sl eadi ng and untrustworthy neans to an end. 1%°

The use of anecdotes inevitably raises the probl em of

representativeness. 156  Suzanna Sherry and Dani el Farber argue that

152 This is not to suggest that President Reagan was either
the first or last practitioner of the art. See e.g.
M chael Kraner, "The Political Interest: New's Believe
It or Not," Tine Magazi ne, Decenber 19, 1994 at 43
(describing Newt G ngrich as an acconpl i shed
practitioner of the Reagan anecdote).

153 Joan Didion, The Lion King, The New York Review of
Books, Decenber 18, 1997; review ng D nesh D Souza,
Ronal d Reagan: How an O dinary Man Becane an
Extraordi nary Leader (Free Press 1997); Herbl ock,
"Onstage Wth Two Bit Players and a Superstar,” The
Washi ngton Post, Dec 31, 1995 ({Reagan} told anecdotes
that had no basis in fact, but they were good |ines and
he kept using then).

154 Didion, id at 13. See also Glovich, supra note 149 at
97 (an effective story may stretch the facts in service
of a greater truth).

155 Paul D. Erickson, Reagan Speaks at 32 (NYU Press 1985);
The Anecdote Trap, The Washi ngton Post pg. Al6 (March 6,
1995) .

156 See Kenneth Burke, A G ammar of Mdtives, ch. Il (Univ
of Calif. Press (1945)); Kenji Yoshino, Suspect Synbols:
The Literary Argunent for Heightened Scrutiny for Gays,
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"even if a story is true, it nmay be atypical of real world
experiences, "%’ and that "to ignore the typicality concern would be to
al l ow an unrepresentative individual to speak for a group, in effect
silencing other menbers."1%8 Farber and Sherry raise their concern wth

representativeness largely as a critique of critical race schol arship
and its use of first person narratives. But this critique seriously

under esti mat es the pervasi veness of the representativeness issue.

Sherry and Farber's observation in fact describes an inherent and
unavoi dabl e problemwi th all use of anecdotes and indeed, nost efforts
at narrative coherence. Every narrative is itself--unavoi dably--based
on a choice of anecdotal events according to sonme standard of
rel evance, and on assunptions about the causal connections anong these
events. The tendency to make inferences about whether characteristics
or events are representative is an integral part of our cognitive
apparatus. Wat psychol ogists termthe "representati veness heuristic"
is one of a set of legitimate and absolutely essential cognitive tools,
which permt people to think beyond the information given; to form
inferences. |In particular, the representativeness heuristic permts

people to estimate the |likelihood that an event or characteristic is

96 Colum L. Rev. 1753, 1767 (1996).

157 Dani el A Farber and Suzanna Sherry, Telling Stories Qut
of School: An Essay on Legal Narratives, 45 Stan. L
Rev. 807,838 (1993).

158 Id at 839-40. See also David A. Hyman, Lies, Dammed
Lies, and Narrative, 73 Indiana L. J. 797, 801 (1998).
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part of a larger category or class.1%® Like all inferences, it brings
with it the danger of error, but nevertheless it is a critical means of

organi zi ng our experience. 160

In the |l egal context, there is a danger that anecdotes, divorced
fromany |arger context and uninformed by enpirical data, will unduly

i nfl uence the devel opnent of legal policy. This is a danger which is
decried, for exanple, in the field of tort reform16l As one

commentator said, statutes witten in response to anecdotal reports may
yi el d highly conpl ex codes that anticipate bizarre circunstances while

i gnoring the commonpl ace circunstances citizens are likely to
encounter.162 But there is a significant difference between identifying

t he dangers of anecdote and di sm ssing anecdote entirely, a difference

159 The ot her conmmon judgnental strategy is the
"availability heuristic,” which permts people to
estimate the relative likelihood that particul ar events
will recur. Rchard N sbett and Lee Ross, Human
| nference: Strategies and Shortcom ngs of Soci al
Judgnent at 18-28 (Prentice Hall 1980). See al so note

152, supra.

160 See N sbett and Ross, id at 18-23. The authors note that
it is alnost inpossible to i magi ne how nental |ife would
be managed wi t hout such know edge structures. 1d at 38.

161 See e.g. Saks, supra note 152 at 1159; M chael Rustad,
I n Defense of Punitive Damages in Products Liability:
Testing Tort Anecdotes with Enpirical Data, 78 lowa L.
Rev. 1, 15, 21 (1992).

162 Saks, supra note 152 at 1159. See also WIlliam
d aberson, Wen the Verdict is Just a Fantasy, The New
York Times Sec. 4 p. 1, June 6, 1999 (discussing $2.9
mllion cup of coffee and other legal horror stories).
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sone critics m ss.

For exanple, one critic of the narrative turn in |aw stated that
because of problens in assessing truthful ness and typicality,
"scientists and nedical researchers reject anecdotal evidence."163 But
in ways that are crucial for our purposes, this statenent is
i naccurately broad. |In the sciences and social sciences, anecdot al
evi dence signals an area ripe for further study, but by itself becones
nerel y anecdot al --unschol arly, unreliable and trivial. Unsuppl emented
by nore systematic study, anecdotal evidence allows only the weakest of

i nferences, because its representativenesss cannot be deternined. 164

But when accepted for what it is, anecdotal evidence is useful.165

Indeed, D Israeli notes that neither the science of human nature nor
the science of physics progressed very far until vague theory was

suppl enment ed by an anecdotal, experinental dinension which did not

di vorce know edge from experience. 166

In | aw - perhaps especially in |law-the danger of the

unrepresentati ve anecdote exists in continual tension with a need for

163 Hyman, supra note 159 at 801
164  Saks, supra note 152 at 1159.

165 See @ lovich, supra note 149 at 58 (distinguishing the
cognitive processes involved in generating ideas from
t hose involved in testing ideas).

166 D Israeli, supra note 148 at 27. See also Sinpson,
supra note 150 at 58 (quoting D Israeli).
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anecdot al evi dence. 187 Judge Posner observes that the use of anecdote

is inevitable in fields, like |aw, where theory is weak.1%® But coul d
it be otherw se? The common | aw system proceeds |argely by the use of
anecdot e, anal ogy and case studies.%® Unlike, for exanple, physics, in
which results can be | aboratory tested, the results in law wll
ultimately be tested by nore experiential --anecdot al - -dat a. 170

Anecdot al evidence is a way of | earning about

the legal world "out there"l’l --the society the law serves.12 |t is a

167 See Albert W Al schul er, Explaining the Public \Wariness
of Juries, 48 DePaul L. Rev. 407, 414-17 (1998) (arguing
t hat aggregating data and exam ning central tendencies
is useful, but nust exist in conjunction with
exam nation of anecdotal evidence and atypical cases).

168 Ri chard Posner, The Jurisprudence of Skepticism 86
Mch. L. Rev. 827, 845 (1988).

169 See e.g. Scott Brewer, Exenplary Reasoni ng: Semanti cs,
Pragmatics, and the Rational Force of Legal Argunent by
Anal ogy, 109 Harv. L. Rev. 923 (1996); Posner,
Jurisprudence of Skepticism id at 844-45; Saks, supra
note 152 at 1159. |Indeed, the conventional notion of
adj udi cation assigns great value to individualized, case
by case deci si onnaki ng. See Susan Bandes, The |dea of a
Case, 42 Stan. L. Rev. 227, 277-79 (1990).

170 | recogni ze that these questions are not considered
closed in the "hard" sciences either. See e.g. Sinpson,
supra note 150 at 42; citing Richard Rorty, Consequences
of Pragmati sm at 164-66); Laurence Tribe, The Curvature
of Constitutional Space: Wiat Lawyers Can Learn from
Modern Physics, 103 Harv. L. Rev. 1, 11-12 (1989);
Comment, Prol egonenon to Myth and Fiction in Legal
Reasoni ng, Common Law Adj udi cation and Gritical Legal
Studi es, 35 Wayne L. Rev. 1449, 1454 (1989).

171 Beal v. Doe, 432 U.S. 438, 448 (1977) (Brennan, J.,
dissenting). See also Teresa A Sullivan,
Met hodol ogi cal Realities: Social Science Methods and
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way of testing theory to ensure it is grounded in reality, and that it

serves the purposes for which it was concei ved.

There is a tension in the notion of anecdote. Is it a story told
because it is remarkable, or because it is a vivid and essenti al
representation of sonething broader? To the extent it does seem
remar kabl e, how can we be sure this is not in fact a function of its
failure to conformto famliar stories, or accepted storytelling norns?
How can we be sure it is not a function of the storyteller's inability
to see connections anong "anecdotes"” which would, if understood,
convert the anecdotal to the system c? For exanple, Joseph Epstein
tells the foll owi ng anecdote about the Soviet Union: that its defenders
were accustoned to dismssing the testinony of dissident witers such
as Boris Pasternak and Al exander Sol zhenitsyn as "nerely anecdotal " and
thus not to be taken seriously. The anecdotal was posed agai nst the

"docunentary,"” which neant the statistics and accounts given out by the
Sovi et governnent.1’3 Simlarly, one econonist recently defined

"anecdotal' as "the customary derisive tag for heterodox economc

Busi ness Reorgani zations, 72 Wash. U. L. Q 1291, 1293
(1994).

172 Stephen Gllers, Against the Wall, 43 J. Legal Educ.
405, 407 (1993).

173 Epstein, Merely Anecdotal, supra note 145 at 168. See
al so Stephen Greenblatt, Marvel ous Possessions: The
Winder of the New Wrld at 2 (University of Chicago
Press 1991) (contrasting history told by anecdotes, or
‘petite histoires’ with history told through ‘grand
recit.’)
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i deas. "1’ Anecdote, when well deployed, may be an effective tool in

chal l enging the authority or universality of the conventi onal

narrative. The greatest danger of the grand narrative is that it
ossifies. Wthout the pull of the anecdotal, there is no way to assess
the accepted story’s continuing viability in the face of new
under st andi ngs and new i nformation. Its structural choices and
assunptions becone invisible, and its narrative vi ewpoi nt nmasquer ades

as omi sci ent.

The notion of anecdote may offer a partial corrective to such

fal se clainms of omiscience. The anecdote provides a tenporary | anding
pl ace, while remnding us that there is always nore to

cone.1’> But in law, the continual accunul ation of detail, the
tenporary | anding place, is not always possible or desirable. dosure
Is an essential elenment of storytelling, and certainly of |egal
storytelling. Judgnment needs to be rendered. The difficulty is
di stingui shing those events that ought to be part of the story from

t hose that ought to be excluded. 175

174 John Cassidy, The Force of an lIdea, The New Yorker at
32, January 12, 1998.

175 Si npson, Academ ¢ Postnoderni sm supra note 150 at 53.
See also id at 62: "There can be no whole, no totalized
system as long as we are dealing with real lives, and
so the proper anbition is one of continual accumnul ation
wi t hout disclosure.”

176 Susan Bandes, Enpathy, Narrative, and Victiml npact
Statenents, 63 U Chi. L. Rev 361, 382-90 (1996)
(di scussing normative aspects of choosing particul ar
narratives).
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The challenge is to find a way to nedi ate between instance and

theory, between the anecdote and the larger narrative structure.1?’

Wien ought a proposition be subnitted for nore systematic study, 1’8 when
ought it be perceived as a quirk or oddity, and when as sufficient

noti ce of a nore recurrent problem which needs to be expl ored?
Conversely, when ought systematic, enpirical evidence stand on its own
w thout the need for individual, anecdotal stories of suffering or

subj ective intent 2179

Narrative theory remnds us that these questions are inescapably
normative. Jurists and others who shape the narratives of governnent al
m sconduct are not faced with nechanical and inflexible rules for
determning the narratives' construction, but wth choices and

contingencies that are influenced but not dictated by cultural,

177 See e.g. Joel Fineman, The Subjectivity Effect in
Western Literary Tradition at 73 (MT Press 1991).

178 Frederick Schauer, The Questions of Authority, 81
Georgetown L.J. 95, 106 (1992).

179 See e.g. Board of the County Conmm ssioners of Bryan
County v. Brown, 117 S. Q. 1382 (1997) (refusing to
find nunicipality liable in absence of proof that
sheriff hired deputy wth subjective know edge that he
was likely to violate this particular plaintiff's civil
rights;) EECC v. Sears Roebuck & Co., 628 F Supp 1264
(N.D. Ill. 1986), aff'd, 839 F.2d 302 (7th G r. 1988)
(statistical pattern of discrimnation held insufficient
i n absence of stories of individual wonen); see al so
Ewi ck and Sil bey, supra note 140 at 206.
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hi storical and political assunptions.8 There is no way to avoid

eval uati ng those assunptions and assessi ng both whether they are the

ri ght assunptions, and whether they lead to the right results.

B. SOME ASSUMPTI ONS THAT HELP SHAPE STORIES OF POLICE
BRUTALI TY
My central thesis is that a nunber of unstated assunptions
interfere with the courts' ability or willingness to see patterns,
sequences, causal l|inks, and system c coherence when it views
al | egati ons of governnental m sconduct. These assunptions sonetines

| ead courts instead to a narrow vi ew of connection, causality and plot,
under whi ch conduct that ought8l to be viewed as part of a coherent

whol e is instead rendered irrel evant and fragnented. That whi ch ought
to be seen as part of a grand narrative of official msconduct is

I nstead margi nal i zed as anecdot al .

180 W share pre-conscious assunptions about causality,
coherence, relevance, notive, origin and cl osure, and
t hese unstated assunptions hel p define the narrative
structures we find followable and neaningful. Narrative
schol ars di sagree on nany things, including the extent
to whi ch those assunptions bel ong to reader or author
and the nature of the assunptions thenselves (e.g. are
they historical, noral, cultural, trans-cultural), but
they do agree that notions |ike "event;" "plot;"
"endi ng" and "causal sequence" cannot thensel ves expl ain
how narrative coherence is achieved. See e.g. Wite,
supra note 141 at 14; Price, supra note 141; Chatnan,
supra note 141 at 43.

181 See Bandes, Enpathy, Narrative, supra note 177 at 385
(di scussing the unavoi dabl e noral and political elenents
of decisions on which stories to tell).
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There is a deep and basi c human need for narrative coherence,
which may be threatened by what is perceived as irrelevant detail. W
share, as WIlliam Janes said, an "indomtable desire to cast the world

into a nore rational shape in our mnds than the crude order of our

experience."182 Narrative stabilizes, or appears to stabilize, a
frighteningly conplex world.18 |n law, these tendencies are magnified.

The law itsel f enbodies a striving for coherence and order.18 Legal

rul es, presunptions and threshol ds can easily disguise patterns and
dismss details that threaten the continuity of the existing order

But they can also be used to illumnate such patterns and details. At
times judges are open to challenges to existing governnental systens.
At times they will refuse to condone--even hel p subvert--an order that
appears unjust. But overwhelmngly, the judicial systemacts to turn

away system c chal l enges to governnental w ongdoi ng.

When governnental m sconduct is fragnented and anecdotalized, it

is less threatening and easier to dismss. Wien judges treat

182 WIIliamJanes, “The D | emma of Determ nisni (1897),
reprinted in The WIIl to Believe and O her Essays in
Popul ar Phi | osophy (Dover NY 1956).

183 See G lovich, supra note 149 at 9 (discussing the
predi sposition to see order, pattern and neaning in the
wor | d) .

184 The very notion of the social contingency of |egal facts
and norns may seemto threaten the | egal order, by
calling into question the objectivity of |egal
judgnments. See W Lance Bennett and Martha S. Fel dman,
Reconstructing Reality in the Courtroom Justice and
Judgnent in American Culture at 178 (Rutgers 1981).

66



i ndi vi dual actors who challenge the current systemas isolated actors
and dismss or vulgarize their notives, or conversely, portray their
actions as heroic and special, they act to perpetuate the current
system M goal in this section is to exam ne the background
assunptions and perspectives that shape courts' tendency to

anecdot al i ze governnment m sconduct and thereby avoid systemc reform

What foll ows does not purport to be a conprehensive list of such

assunptions. It is nore in the nature of a provisional |ist of working
hypot heses. | will explain each of thembriefly. | wll then exam ne
themin detail in the context of police brutality.

THE ASSUMPTI ONS
* the assunption that the status quo is essentially coherent and

just, and nust be maintai ned.

* sel ective enpathy: the inability to take certai n perspectives
seriously.
* the fear of destabilization and chaos if systens as currently

constituted are threatened, or perhaps even

chal | enged.

* the need for individual stories of notive, fault and bl ane.
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* the assunption that the common |aw attri butes provide the paradi gm

for public | aw cases.

* the preference for judicial insulation.

* THE ASSUMPTI ON THAT THE STATUS QUO |S ESSENTI ALLY

COHERENT AND JUST

This assunption stens froman inability to inmagi ne that things
could be very different fromwhat they are--it sees the current
governnental order not as based on political and social choices, but
rather as neutral, natural and nonpolitical. It reflects a (not

necessarily conscious) desire to perpetuate the current structure on
the part of those it has served well.18  But it is not only the power

elite that have a stake in viewing the current order as coherent and
just. Studies reveal a widely shared need anong the citizenry to
believe that the world is just--that those who are puni shed by the
state (and even abused by the police) have brought their fates upon

t hensel ves. The | ongst andi ng phenonmenon of police brutality could not

have flourished wi thout w despread acqui escence.

* SELECTI VE EMPATHY

185 See Derrick A Bell, Jr., Brown v. Bd. of Education and
the Interest-Convergence Dilenmma, 93 Harv. L. Rev. 518
(1980). See also Reva Siegel, Wiy Equal Protection No
Longer Protects: The Evolving Forns of Status Enforcing
State Action,49 Stan. L. Rev. 1111, 1119 (1997)(the
current reginme is unlikely to redistribute power or
goods in a way that significantly di sadvantages non-
subor di nat ed groups).
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There is a human tendency to understand and enpathi ze with those
nost |ike us. Judges are not exenpt fromthis tendency, which often
| eads themto best understand and appreciate the notivations of those

who share their defining attributes, such as class, gender, race and
prestige. 18 Mich of this occurs on a subconscious |evel. Wen judges

need to "fill in the blanks:" for exanple, nmake causal connections or
assign notivations, they will do so in a way that seens natural and
famliar to them The danger for judges lies in forgetting that their

perspectives are necessarily partial, and m staking the dom nant for the
uni versal . 187 Judges' |ack of inmginative enpathy may blind themto
certain notivations, and nmake themtoo credul ous of others. Wien they

m st ake their own perspectives for universal truths, they may feel too
confortable in dismssing, distorting or assimlating alternate

per specti ves.

* THE FEAR OF DESTABI LI ZATI ON AND CHAOS
The fear of chaos is often expressed in the | anguage of soci etal
costs. 18  The Court expresses concern that if it acknow edges the

possibility that certain pervasive patterns exist, an entire system may
need to be revanped. The cost is seen as sinply too great, and becones

itself a val ue wei ghing agai nst change. Justice Powell in Md eskey v.

186 Bandes, Enpathy, Narrative, supra note 177 at 375-82.

187 id.

188 See e.g. Wng Sun v. United States, 371 U S. 471 (1963);
Ross v. United States, 456 U.S. 798 (1982).
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Kenp explicitly invokes the fear of destabilization as a reason not to
act, when he rejects the plaintiff’s argunent that the adm nistration of
the death penalty is racially biased.18® He states: "[Pl]etitioner's
claim taken to its logical conclusion, throws into serious question the
principles that underlie the entire crimnal justice system"” Md eskey
begins fromthe prem se that protecting |lives and preserving order is

t he hi ghest value, and then concludes that therefore it would sinply be
too destructive of this value to recognize deep flaws in the crimna
justice system Like the state court judge who refused to infer that

police are systematically evading the mandate of Mapp v. Chio by

fabricating their testinony, because that would be "a frontal attack on
the integrity of our entire | aw enforcenent system"1% Justice Powel |
and four of his brethren in MO eskey virtually plead not to be told

because acting on such know edge woul d be too destabilizing. 191

The judge’ s unrecogni zed sel ective enpathy is closely connected to
both the desire to perpetuate the status quo and the fear that
di sturbing the status quo will lead to chaos. The judge is far nore
likely to identify with the police officer and the | aw enforcenent

structure than with the victimof police brutality. But he may well

189 481 U. S. 279, 282 (1987
190 People. v. Berrios, 270 NE 2d 709, 713 (Ny 1971).

191 See Randal | Kennedy, Race, Crinme, and the Law at 336-37
(1997): "Powel I's MO eskey opi nion was haunted by
anxi ety over the consequences of acknow edgi ng candidly
the large influence of racial sentinment in the
adm ni stration of capital punishnent in CGeorgia."
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overl ook the fact that he is exercising sel ective enpathy, and believe
his perspective is universal. Thus he is able to believe that because
the current systemis working well for himand those |like him it mnust

be working well in general, and that those who challenge it nust be
unrepresentative mal contents. 192 He nmay al so believe that to preserve

such an effective systemis essential, and that to nake system c changes
to it would threaten not just the well being of those |ike him but of

society as a whol e.

The police officer's job is, at least in part, to preserve |aw and
order. The police may see thenselves as the thin blue |ine between
order and the forces of crine, or as soldiers in the war on crine. They

may vi ew t hensel ves as synonynous with "the law' and with the

preservation of order; and may vi ew suspects as the eneny, 19 or as “out
of order.”1%4 Unless they have been carefully and progressively trained,

they may perceive threats to their authority as threats to order itself-

192 See Ki m Lane Scheppel e, Just the Facts, M' am
Sexual i zed Viol ence, Evidentiary Habits, and the
Revi sion of Truth, 37 NYLS L. Rev. 123, 161 (1992)
(narrative expectations are dependent on visions of
normal ity and aberration, drawn from experience and
wi dely avail abl e stock representations).

193 See Robert E. Wrden, The Causes of Police Brutality:
Theory and Evidence of Police Use of Force at 26 (in
Cell er and Toch, supra note 25). The author reviews
psychol ogical literature identifying several types of
| aw enf orcenent personalities. He concludes that the
"tough cop” who believes his role is primarily crine
control, as opposed to problemsolving, is nost likely
to use force inproperly.

194 Chevi ngy, supra note 27 at 142.
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-and such perceived threats are a major trigger for police brutality.19

Charges of systemic police brutality are thensel ves often perceived by
pol i ce supervisors, internal affairs investigators and even high | eve
officials like the police chief or the mayor, as threats!® to the

mai nt enance of order--since they may |lead to scandals that could "rock
the departnent” and interfere with its effectiveness at conbating crine.
As the Mollen Comm ssion found, w despread police brutality and
corruption was abetted by willfully blind supervisors who fear the

consequences of a corruption scandal nore than the corruption itself. 1%

To the extent judges see their role as enabling police to do their

jobs, and as helping to maintain order, they may vi ew accusations of

195 See Sontag and Barry, Wen Brutality Wars a Gty Badge,
supra note 26 (reporting findings that perceived
chall enges to police authority are often the predicate
to police viol ence).

196 Skol ni ck and Fyfe, supra note 2 at 186.

197 Krause, WIIful Blindness, supra note 9. The
prosecution is also closely aligned with the police.
They work together, and tend to see many of their
interests as in alignment. Skolnick and Fyfe, supra
note 2 at 199. See also Davis, supra note 54 at 289-91
(describing the synbiotic relationship between police
and prosecutors), and M ke Allen, Charge of Muirder
Against an Oficer Stirs Debate on R sk, New York Tines
at pp. 1, C3 (February 17, 1999) (local prosecutors who
charge police with crinmes often rely daily on those sane
police to make cases agai nst other suspects.) See al so
Mauri ce Possley and Ken Arnstrong, The flip side of a
fair trial, The Chicago Tribune p. 1,January 11, 1999
(di scussing how prosecutors sacrifice justice to wn,
and why w nni ng becones paranount).
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systemic brutality as a threat to that role.1® Wy judges night view

their role in that light is a conplex question, partly answered by the
judicial fear of chaos and destabilization. To ward off chaos, it
beconmes crucial to preserve the grand narrative of a police force
keepi ng order effectively, and yet without losing its integrity or
abusing its discretion. To preserve this narrative, judges nust dismss
stories that would threaten its coherence as irrelevant, incredible or
unrepresentative. Thus, rather than wel come the chance to | earn nore
about and address problens of brutality, courts (like police and
politicians) fend off allegations of systemc brutality, view ng them as

simply too danger ous.

O course judges could buck the systemif they chose, but in police
brutality cases they are unlikely to do so. First, it takes trenendous
courage to buck the systemin police brutality cases. For a state judge
to "side with" the conpl ai nant and against the police is often political
sui cide. Police superintendent Leroy Martin said that "to believe the

departnent has a brutality problemis to snear the sacrifices of
of ficers who have died in the line of duty."19 Judges may agree with

this sentinent, but even those who don't are well aware of its power and

198 Col bert, supra note 132 at 570 (nost federal judges are
white, wealthy, nale and conservative and unsynpathetic
tocivil rights clains, particularly municipal liability
cl ai ns).

199 Leads the Cops Don't Want to Follow, supra note 62.
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preval ence. 200 Even a life tenured federal judge may have difficulty

wi t hstanding the wath one incurs by speaking the truth. Recall the
reaction to Judge Harol d Baer's observation that people in the

Washi ngt on Hei ghts section of New York Gty tend to fear and flee from
the police, whomthey regard as "corrupt, abusive and violent."201 Judge
Baer had worked on the Mol |l en Comm ssion, which had found ranpant

| aw essness, corruption and brutality anong police in that very

nei ghborhood. Nevertheless, there were calls for his inpeachnent from

among others, the Senate Majority Leader.29?2 Judge Baer retracted his

observati on. 203

On a less conscious |level, judges are unlikely to buck the system
because they see thenselves as part of it. Judges, l|like police
of ficers, may have a strong tenperanental disposition toward the

preservation of order. Robert Cover said:

200 Chevigny reports that in the early part of the century,
| ower court state judges were behol den to the machine
and thus woul d deliberately accept perjured testinony
frompolice, thenselves cogs in the same nachine.

Chevi gny, supra note 27 at 47.

201 United States v. Bayless, 913 F. Supp. 232, 242 (SDNY
1996); reversed on reconsideration at 921 F. Supp. 211
( SDNY 1996) .

202 Joan Biskupic, H Il Republicans Target 'Judicial
Activism ; Conservatives Bl ock Nom nees, Threaten
| npeachnment and Term Limts, Washi ngton Post (Septenber
14, 1997).

203 United States v. Bayl ess, reversed on reconsideration at
921 F. Supp. 211 (SDNY 1996).
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The judge is educated to think in terns of the values underlying
legality and ordered processes. H's education, colleagues,
experience, lead himto be extra alert to potential dangers to |aw.
Mor eover, because so nuch of his life integrates those val ues, he
is, hinself, threatened by threats to them He is quite likely to
react when they are under attack or when he feels slippage. 20
In addition, judges often have a strong identification with
governnental actors, such as police officers. Their selective enpathy
is not hard to understand, in many cases. For exanple, Andrew W/ son
was a convicted killer of two cops, whomhe evidently attacked w thout

provocati on; Commander Burge was a decorated war hero, and a high
ranking officer with several commendations for bravery.?2% Enpathy in
such a situation would tend to flow toward the officer. |In other cases,
the sel ective enpathy rests on grounds that are harder to adnit.2% For

exanpl e, al though nost of Burge's victins were not accused of nurder
all were easily marginalized--black, ghetto dwelling, sonetines gang
menbers, often unenpl oyed. And indeed, one of the purposes of police

brutality is to dehumanize its victins; to treat themas objects to whom

no enpathy is due. 207

204 Robert Cover, Justice Accused at 226 (Yale University
Press 1975).

205 House of Screans, supra note 3 at 22.

206 Charles R Lawence Ill, The Id, the Ego, and Equal
Protection: Reckoning Wth Unconscious Racism 39 Stan.
L. Rev. 317, 321 (1987) (discussing difficulties with
pur poseful discrimnation requirenent); Sheri Lynn
Johnson, Unconsci ous Racismand the Crimnal Law, 73
Cornell L. Rev. 1016 (1988)(discussing judicial
difficulty with acknow edgi ng raci st beliefs).

207 See e.g. David Lester, Oficer Attitudes Toward Police
Use of Force at 183, in Celler and Toch, supra note 25.
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Commander John Burge told Melvin Jones, one of his torture victins:

“"No court and no State are going to take your word agai nst a

lieutenant's word."2% Mich police brutality takes place in secret--in

interrogation roons and back all eys. 209 Because of brutality's secret
nature, the notivation and credibility of those invol ved becones
paranmount in resolving the swearing contests that are an endem c feature
of brutality clains. The courts nust, literally, fill in the bl anks
when they deci de whether to believe the police officer or the

conpl ainant. W has a notive to lie, and who is nore likely to be

telling the truth??20 Courts will often fill in the blanks w th what

seens famliar and right to them?21

208 John L. Stainthorp, with the assistance of Flint Tayl or,
Litigating Police Torture in Chicago, at 3-15, 13 Guvil
Rights Litigation and Attorney Fees Annual Handbook
(Sal zman ed) (West 1998).

209 See e.g. Bumller and Thonpson, Thousands Gat her Again
to Protest Police Shooting, supra note 51 (The four
officers involved in the shooting of Amadou Diallo were
the only witnesses to the incident.)

210 Bill Nolan, president of the Chicago unit of the
Fraternal O der of Police, summed it up this way: “These
guys are all nurderers. They were all guilty, and now
they' re looking for a way to get out of jail, so they' re
bl am ng John Burge.” See Martha Irvine, Torture O ains
in Death Row Cases Raise Thorny |ssues for Justice
System A P. Newswires, July 3, 1999. See al so text
acconpanyi ng infra notes 250-52,

211 The result (at least as of this witing) in the Louina
federal civil rights case is instructive. One officer
was convicted, and another pled guilty when conviction
seened certain. As to both defendants, police testinony
corroborated the allegations of brutality. Oficers
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The di vi de between the upstanding officer, often fromthe sane
class and race as the judge, 2?2 and the nmarginalized victim is typical

in police brutality cases, and in torture cases in general. It is a
di vi de between those |ike us and those we nmay not see as conpletely
human; it is also a divide between those we believe woul d preserve
stability and those we believe would destroy it. Between those fighting
the war on crinme, and, by clear inplication, those who are enem es of
the state. John Conroy wites:
...[1]n societies where torture occurs, the tortured class is
usual ly not held in much respect; the victins are rarely the
pillars of the community, but rather its agitators, its poor,

its heretics, and those viewed as a threat to the society at
| arge. Torturers, on the other hand, often represent popul ar

belief. It is not unusual for themto cone fromthe rank of
honored mlitary nmen who have served their country in time of
need... A judge or jury choosing between an erect and

courageous torturer and an unpopul ar victimoften has an
easier time identifying with the torturer. 213
What is problematic about judicial selective enpathy in these cases
is that it is invisible, to the judges thensel ves, and often to those

who read judicial opinions. Thus the alignnment with the police and

indicted for another alleged incident of brutality
agai nst Louima, this one in a police car, were
acquitted. |In that case, no corroborating police
testinmony was offered. See Justice in New York Gty,
St. Petersburg Tinmes p.16A, June 12, 1999.

212 See Skol nick and Fyfe, supra note 2 at 239 (discussing
white, male institution of police) and note 199, supra.

213 Conroy, Town Wthout Pity, supra note 3 at 22.

77



prosecution is portrayed and viewed as neutral decision making, 214 and
deviations fromit are viewed as ideological or political. The
preservation of the status quo, which perpetuates police nethods that

al nost excl usively harmthe undercl ass, 21 seens both inportant and just

to those who are unhar ned.

In the context of police brutality, the status quo may seemjust if
the bad actors get their just deserts, even if it isn't done "by the
book." This is a recurring theme in the study of police brutality.
Oficers report that the not very sublimnal nmessage, beginning at the
acadeny and constantly reinforced thereafter, is to get the collars in
any way possible. W are famliar with this ethic, which is so deeply
i mtbedded in popular culture that it is called the “Dirty Harry
syndrone.”21%  Perjury and brutality are obviously acceptable, even

necessary, ways of getting the job done, and those who engage in themare

assured protection fromthe top down. 2’ As the Area Two scanda

214 WIlliamJ. Brennan, Jr., Reason, Passion and "The
Progress of the Law," 10 Cardozo L. Rev. 3, 11 (1988
(discussing the judge's "visceral tenptation to help
prosecute the crimnal"). See al so, Bandes, Enpat hy,
Narrative, supra note 177 at 368-69.

215 Lester, Oficer Attitudes Toward Police Use of Force at
183, supra note 25) (citing studies that consistently
find blacks nost dissatisfied with the police).

216 Skol ni k and Fyfe, supra note 2 at 7.

217 Kraner, How Cops Go Bad, supra note 68; Skol nick and
Fyfe, supra note 2 at 7; Chin and Wells, supra note 18
at 234- 35.
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illustrates, perjury is an essential handnmaiden to police brutality. It
takes the "passive" forns of refusal of officers, even supervising
officers, to rat on their conpatriots or discipline those under their

supervision. But it also takes the "active" forns of covering up
wr ongdoi ng, 218 and of |ying under oath,?° as occurred over and over in

Area Two.

And so judges are inplicated. It has often been observed that
judges routinely turn a blind eye to "even incredible"220 police perjury,
implicitly condoning it.221 Judges may view police perjury as a necessary
evil that allows themto put away bad actors rather than | et them escape
on technicalities.??2 They may al so see a certain amount of police

m sconduct as necessary for the maintenance of order. The perjury

218 See e.g. Wbster v. Gty of Houston, 689 F.2d 1220, 1232
(5th Gr. 1982) (custom of using throw down guns to
di sgui se wongful use of deadly force).

219 Davi d Rudovsky, Police Abuse: Can the Viol ence be
Cont ai ned?, 27 Harv Gv Rights Gv Liberties L Rev 465,
486 (1992). See al so David Koci eni ewki, Police
Prosecutor G ains Cover-Up in Beating Case, New York
Times p. A25, April 9, 1998 (NYC police sergeant
assigned to prosecute officers accused of brutality
files federal suit charging that commanders ordered him
to cover up evidence of wongdoing, and puni shed him
when he refused to do so).

220 Rudovsky, id at 488.

221 See eg Chin and Wlls, supra note 18, and O oud, supra
note 18.

222 Rudovsky, supra note 220 at 467.
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shields themfromfacing the point at which the force crosses the Iine
and becones brutality. O perhaps, as Robert Cover describes in his
brilliant study of antislavery judges enforcing the fugitive slave | aws,

t hey have sonehow convi nced thensel ves that the law all ows them no

choi ce. 223

Even if judges convince thenselves that brutality is a necessary
cost of obtaining convictions, it is not clear what thought processes

they use in a case |like Andrew Wlson's. WIson's civil suit had no
bearing on his incarceration, but sought danages for police torture.?2?4

The civil suit raises the even nore unpal atabl e expl anation that "just
deserts" may include extra-|legal punishnment, |ike police beatings. There
is anpl e evidence that police admnister brutality as summary puni shrent,
of a particularly dehumani zing and raci alized sort (often even after the
conf essi on has been obtained).22> But there is no acceptable answer to

t he question of why a judge woul d condone such behavior, particularly on

an ongoi ng basi s.

* THE NEED FOR | NDI VIDUAL STORIES OF MOTIVE, FAULT AND
BLAME

Robert Cover said: "every narrative is insistent in its demand for

223 Cover, Justice Accused, supra note 205.

224 Even when W| son prevail ed, he woul d never see a dine,
since his award woul d go straight to the famlies of his
victinms. The Shocking Truth, supra note 3 at 1.

225 Chevi gny, supra note 27 at 11.
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its prescriptive point, its noral."226 The demand for a clear noral point

often carries with it the demand for unconplicated villains, who have
del i berately done bad things to good people. That is, when harm occurs,
but is not set in notion by nmal evol ence, the reader may find the story
| acks verisimlitude; she mght find the harmwas unlikely to have been

caused in the way descri bed.

These storytelling conventions are highly probl emati c when
governmental m sconduct is alleged. For several reasons, the insistence
on notive--on deliberate, bad faith wongdoi ng--can only serve to
di saggregat e governnental m sconduct. First, conplex governnental
entities like police departnents, unlike people, don't have notives--they
act with an inpersonal face. Second, even the individuals who constitute

government operate froma variety of notivations, not often directed at
particul ar individual s.?2’” Finally, nmuch governmental m sconduct is

inaction, or a web of interlocking actions and inactions, which do not

fit confortably within the standard norality tale's paradi gm of

226 Robert Cover, Foreword: Nombs and Narrative, 97 Harv. L.
Rev. 4, 5 (1983).

227 See e.g. Onen v. Gty of Independence, 455 U S. 622, 652
(1980) (discussing "systemc injuries that result not so
much fromthe conduct of any single individual, but from
the interactive behavior of several governnental
officials, each of whommay be acting in good faith.")
See al so Bandes, Mnell, Parratt, Dani el s and Davi dson:

Di stingui shing a CQustomor Policy froma Random
Unaut hori zed Act, 72 lowa L. Rev. 101, 126-27 (1986);
Bandes, The Negative Constitution, 88 Mch. L. Rev.
2271, 2317-23 (1990).
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mal evol ent i ndivi dual s causing harm by singling out innocent victins. 228

Police brutality can flourish because so many i ndividual s and
institutions are willing to del egate, |ook the other way, fail to act,

and nmake sure they do not know what has occurred before, or in sone other
department. 22?2 Street |evel cops nake | arge nunbers of small,

di sconnect ed decisions, rarely docunented, and subject to mninal review

In sone cases these decisions are guided, at least in theory, by witten
policies or legal constraints.?30 Nbre often, they are guided by

priorities communi cated | ess overtly. Indeed, the failure to pronul gate

specific policies protects policymaking officials and keeps

228 The innocent victimpart of the tale is also inportant.
The fact that so many victins of police brutality are
not only part of marginalized groups, but also in many
cases charged with serious crines, nenbers of gangs,
persons with prior crimnal records, nmakes them a poor
fit for the standard conception of the innocent victim

229 In "The Shocking Truth,"” for exanple, Conroy wites
about Assistant Corporation Counsel Forti, who is now
arguing that the actions of the defendants in the WIson
case were outrageous, shocking and unique. "Forti says
he doesn't know the facts of the other Area Two cases.
He wants to confine all discussion to what the
corporation counsel is charged with doing in the WI son
case, and in his mnd his argunents are | ogical
consistent with the law, and the best course for city
taxpayers. The fact that the corporation counsel's
outrage is expressed in this, the single case of
el ectric shock that threatens the city's wallet, is
nerely indicative that the office is doing its job in
this single case--he is famliar with no others.” The
Shocking Truth, supra note 3 at 33.

230 For exanple, the decrease in the use of deadly force
agai nst non-danger ous suspects canme about through a
conbi nati on of Suprenme Court precedent and cooperation
frompolice chiefs. Chevigny, supra note 27 at 7.
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responsi bility and blame at |ow | evels.231 |t perpetuates the appearance

that street |evel officers are maki ng aut ononmous, di sconnected deci sions.
But in fact, admnistrative norns are clearly communi cated through | ess
traceabl e channels. Police learn what it nmeans to be a good cop through

t he behavi or of their coll eagues and supervisors, through observi ng how
things are done, what is rewarded, what is punished, what is ignored.?232

An occasi onal expression of official shock at "isolated instances" of
brutality can only be viewed cynically when cops known for their

brutality receive sterling personnel reports which fail to even nention

their infractions,?3 and in fact are pronoted, commended, and by al

obj ective indicia, highly valued in the departnental culture. 234

Section 1983's legislative history reflects that it was nmeant to

231 Gty of St. Louis v. Praprotnik, 485 U S. 112, 171-74
(1988) (Stevens, J., dissenting); Bandes, Mnell,
Parratt, Daniels and Davi dson, supra note 228 at 120-27.
See al so Skol nik and Fyfe, supra note 2 at 203-04
(descri bing decision by sonme police departnments not to
adopt specific policies in order to avoid liability);
Peter Schuck, Suing Government at 104 (1983) (describing
skewed incentives toward inaction).

232 How Cops Go Bad, supra note 56 (describing the nessages
transmtted at the police acadeny and on the street).

233 This is so even when the city repeatedly pays out
substantial judgnents in civil cases to settle clains
agai nst officers accused of brutality. See Skol nik and
Fyfe, supra note 2 at 205 and supra note 72.

234 Bob Herbert, "A Cop's View," New York Tines Sec. 4 p. 17
(March 15, 1998) (instead of cracking down
on...vol atil e, dangerous young cops, the departnent
frequently goes out of its way to reward thenm) and supra
note 112.
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address the justice systemis willful blindness to crines against the
power | ess. 23> Yet nunicipal liability law, which theoretically permts

system c challenges to unwitten policies that cause constitutional harm

has becone increasingly inhospitable to clains of system c inaction.

Al though in Gty of Canton v. Harris, 236 the Suprenme Court hel d that

policies of failure to train or supervise could be actionable, it

demanded a showing that the failures were attributable to the deliberate

i ndi fference of policymakers. The recent case of Bryan County v. Brown?3’

further hei ghtened the requirenent, denmanding a show ng that the

pol i cymaker was deliberately indifferent to the risk that "this officer
was highly likely to inflict the particular injury suffered by plaintiff,
in deliberate violation of his constitutional rights."23 Failure to act,
initself, is sinply not seen as a possi ble cause of harm Yet
government can cause w despread m sery, and has, by its failures to
screen police officers properly, its failures to train themcorrectly,

and its failures to discipline themfor their w ongdoi ng.

235 See e.g. Col bert, supra note 132 at 504; Monroe v. Pape,
365 U.S. 167 (1961).

236 487 U.S. 378 (1989).
237 117 S. . 1382 (1997).

238 117 S. &. at 1392. This denmand parallels that in
McCl eskey, in which a statistical pattern of racially
discrimnatory decisions in capital cases was di sm ssed
because plaintiffs could not show that this particul ar
state systemintended to put this capital defendant to
deat h because of his race. MO eskey v. Kenp, 481 US 277
(1987).
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The conventional story of blane and purposeful m sconduct
dangerously m sdescri bes the way governnental m sconduct works, by
di saggregating it into a series of individual, anecdotal acts.
CGover nnment causes harmnot through the m sdeeds of a single nal evol ent
person who wants to harma specific individual, but through the

col |l ective deci si onmaki ng of numerous people, many of whom may be acting

in good faith.23 Few have to affirmatively act in bad faith, because al

the incentives are skewed in favor of sinply not acting at all.24 |n the
Burge case, the list of people and entities who "sinply" failed to act is
staggering, including the other officers and supervisors at Area Two,
certain doctors and other personnel at the County Hospital, certain

enpl oyees at the County Jail, menbers of the Ofice of Professional
Standards, the State's Attorney's Ofice, several Chiefs of Police, the
mayor of Chicago, and the U S Attorney's Ofice, anong others. The
courts were particularly conplicit in ensuring that all these actors,

t hensel ves i ncluded, could avoid know ng of the systematic nature of the

brutality.24 The fact that none of these persons or institutions had

239 Bandes, The Negative Constitution, supra note 228 at
2323; David A Sklansky, Traffic Stops, Mnority
Motorists, and the Future of the Fourth Amendnent, 1997
S. . Rev. 271, 308.

240 Schuck, Suing CGovernment, supra note 232 at 104.

241 For exanpl e, through protection of police personnel and
di sciplinary records fromdiscovery, and through the
practice of granting notions in limne and protective
orders to prevent dissemnation of such records, even
once di scovered. Conversation with Flint Tayl or,
February 13, 1998. See also Patton, supra note 15 at 761
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singled out any one of the nore than sixty torture victins in order to
inflict punishnent on himdoes |ittle to assuage their responsibility for

al l ow ng the punishnment to conti nue.

The Suprene Court has nade notive crucial in certain contexts, such
as nunicipal liability and equal protection. |In these contexts,
plaintiffs are caught in a bind when courts denmand proof of certain
notivations, like racial aninmus, only to erect inpossible roadbl ocks to
obtaining the information or to recoil fromthe proof when offered.
Conversely, when victins of police m sconduct have sought to prove
i nproper notives on the part of |aw enforcenent agents, as in the case of

pretextual arrests, the Court has clainmed an unwillingness to inquire
into notivation.242 This is a particularly unfortunate devel opment in the
effort to contain police brutality. A significant anount of the
brutality on the streets begins with pretextual arrests, and nost such
activity targets mnority citizens.?* The effect of the Court's Wiren
ruling was to establish a basically irrebuttable presunption that an
officer with probable cause to arrest--even if he arrests for an ill egal

left turn with the intent to search for drugs--is acting in good faith.

(discussing restrictions on discovery in police
m sconduct cases).

242 Wiren v. United States, 116 S. C. 1769 (1996).

243 Jennifer A Larrabee, "DWB (Driving Wile Black)" and
Equal Protection- the Realities of an Unconstitutional
Police Practice, 6 J.L. & Pol'y 291, 296-299 and nn27-39
(1997) (citing statistics).
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In several other ways, courts and adm ni strative agenci es have

adopt ed presunptions that cast police officers as public servants acting
only frompure notives,?* while casting brutality conplai nants as
untrustworthy, self serving and acting from vul gar notives.2% The

paradi gmatic statenment of the courts' viewis Justice (then Judge)

Burger's statenment in Bush v. United States, that:
It would be a dismal reflection on society to say that when the
guardians of its security are called to testifg in court under oath,
their testinony nust be viewed with suspicion. 246
In this view, the police are not individual actors, sone of whom may

sonetimes perjure thenselves, not nenbers of a police force that has a

244 For exanple, OPS and ot her agencies that investigate
m sconduct conpl aints habitually "give great deference
to police officers and are extrenely cynical about
conpl ai nants."™ Chevigny, supra note 27 at 90.

245 One prospective juror reported that she and others were
excused for cause because they expressed skepticism
about police conduct. (Skeptics Kept off Juries, New
York Times, p. Al18 (Novenber 25, 1997.)) Yet at |east
one federal circuit rejects a per se rule that attorneys
nmust be permtted to ask prospective jurors whether they
woul d be biased in favor of the testinony of |aw
enforcenent officers when the governnent's case depends
whol Iy on the testinony of |aw enforcenment agents. See
U S v. Lancaster, 96 F.3d 734 (4th Gr. 1996).

246 375 F.2d 602, 604 (D.C. Gr. 1967). As Al bert Al schuler
observed, the problemis not the courts’ failure to
adopt a bl anket presunption that police testinony should
be viewed W th suspicion, but their adoption of a
bl anket presunption that such testinony is trustworthy.
Letter from Al bert Al schuler to Susan Bandes, March 11,
1999 (on file with author).
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particul ar agenda and a particular job to do, 24 but representative of

society as a whole. Admtting that police nmay act with partiality or
with a particul ar agenda woul d render them i deol ogi cal and
unrepresentative. Mreover, inthis viewit would reflect poorly on us
all. The nessage is clear. Police officers act as noni deol ogi cal civil
servants. |f one doesn't, he nmust be a rogue cop, unrepresentative and
irrelevant. GQCccasionally, someone points out that this may not be the
case. Justice R zzi, in overturning the conviction of Gegory Banks,
observed:
W bear in mind that in a crimnal case the police are considered
part of the prosecution team Thus, when there is a notion to
suppress because of alleged police coercion or racial intimdation,
the trial judge must maintain a conscious awareness that the
testinmony of police is not to be viewed in isolation as if they have
no interest in the outcone of the case. Rather, the testinony nust
be exam ned by the trial judge with the same scrupul ous eye that one
woul d expect the trialg udge to use to assay the testinony of a
party to the lawsuit.?4

Wiile police officers are viewed as acting w thout bias,

conpl ai nants are seen as having an axe to grind. |If the police are seen
as speaking for all of "us," then conplainants can be easily distanced
and seen as speaking only fromtheir own narrow self interest. 1In the

words of two of the nenbers of the Area Two torture ring:

Def endants fabricate exotic allegations in a desperate attenpt to
undo their confessions. The prospect of a life sentence or the

death penalty can nake a defendant particularly creative...lt's a
ot of fun to nmake stuff up...If you look at all the allegations
com ng down the trail, you find anyone who gives a statenent says we

247 See Skol nik and Fyfe, supra note 2 at 198 (courts treat
police as professionals with their own standards and
rul es).

248 Peopl e v. Banks, 549 NE 2d at 769.
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did sonething to them 249

Conpl ai nants are suspect because they have been charged with a crine20
and are trying to suppress a confession, or because they have a crim nal
record, or are affiliated with a gang, or because, for racial, social and
econom ¢ reasons, judges find it difficult to enpathize with their
plights. Sonetinmes they are suspect sinply because they have conpl ai ned.
The very act of challenging the police seens to suggest an unheal thy | ack
of respect for authority and order.2?®1 Thus, just as challenging the
police acts as a trigger for brutality, it also acts as a barrier to the

credibility of those who conplain about that brutality.

Finally, issues of notivation are inportant in determning who has

standing to chall enge policies that encourage brutality--in other words,

249 Nel son, Cop Torture and Shock Allegations Date to ' 70s,
supra note 56.

250 This raises the problemthat often police charge
brutality suspects with a crinme in order to di scourage
the bringing of charges, or in order to have sonet hi ng
to trade for the dropping of charges, or just sinply in
order to retaliate. See e.g. Mary Cheh, Are Lawsuits an
Answer? in Celler and Toch supra note 25. Professor
Cheh notes that police and prosecutors often follow the
ti me honored profession of discharging m sdenmeanants on
condition of a release of civil liability (a practice
uphel d by the Suprene Court in Town of Newton v. Runery,
480 US 386 (1987)) and that often the charges--such as
assault or resisting arrest--were brought by police
during the brutality incident. See also Chevigny, supra
note 27 at 50 (discussing practice of charging brutality
conpl ai nants) .

251 Sontag and Barry, Wen Brutality Wears a Gty Badge,
supra note 126. See al so Chevigny, supra note 27 at 43,
74 (docunenting brutality agai nst those who defy or
criticize the police).
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who gets to tell the story, and on behalf of which group? W have seen
that often the courts will disaggregate police conduct, portraying each
brutal cop as an isolated rotten apple. Conversely, the courts may
aggregate police as a class (or even as societal representatives),

rai sing the stakes for those who would challenge police credibility or
notives. Wen individuals seek to chall enge police conduct, they may be
grouped in pernicious or stereotypic ways--as suspects, gang nenbers, or
menbers of other easily marginalized groups. Again conversely, they wl|l
be di saggregated when they seek to represent groups |arger than

t hensel ves.

In Gty of Los Angeles v. Lyons, 252 for exanple, the Court was unabl e

to accept that Adol ph Lyons, a black male living in Los Angel es who had
been subjected to a police chokehold, had a claimof future injury.
Despite anpl e evidence that the chokehold was used primarily on bl ack nen
in the South Central area of Los Angel es, 253 the Court woul d not recognize
either that Lyons hinself had a tangible fear of being choked again, or

t hat he had sufficient connection with other nenbers of the black
community in Los Angeles to permt himto litigate an issue that was

certain to continue to affect nenbers of that community.2%* In this way,

252 461 U. S. 95 (1983).
253 See Chevigny, supra note 27 at 45.

254 For a nost effective illustration of the extent to which
police brutality affects black and other mnority
conmunities, see Felicia R Lee, From Sone Parents,
War ni ngs About Police, The New York Tinmes at Al8
(Cctober 23, 1997). Lee reports that "nmuch as al
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the Court rejects or vulgarizes notivations based on |inked fate, 2% or

menbership in a comunity, or transforns theminto individualized

interests in the plaintiff's own wel fare or aggrandi zenment.

* THE ASSUMPTI ON THAT THE COVMMON LAW ATTRI BUTES PROVI DE
THE PARADI GM FOR PUBLI C LAW CASES

The comon | aw paradi gm as | have di scussed el sewhere in detail, 2%
assunes the attributes possessed by private | aw cases in the early stages
of the common law. The notion of atom stic, equally placed individuals,
engaged in a bipolar contest for pecuniary stakes, with |inear causation,
inpelled by traditional notives, and conpletely redressi ble by damages, is
a notion that has done i nreasurabl e harm when used to descri be the harns

inflicted by governnent-condoned brutality.

The common | aw nodel m sportrays governnment, thereby thwarting

governnmental reform For exanple it demands sinple and direct causal

parents broach sensitive topics |like AIDS and sexuality
or drug use, black and H spanic parents say they talk to
their children about dealing with the police. It is
just a matter of tine, they tell them before they
encounter a police officer who sees dark skin as
synonynous with crime. They coach themon how to
behave. .. nost said they began the | essons when their
children were 9 or 10..."

255 See M chael C. Dawson, Behind the Miul e: Race and d ass
in African-Anerican Politics at 76-81 (Princeton Univ
Press 1994) discussing the use of a "linked fate"
construct to neasure the degree to which African
Anericans believe that their own self interests are
linked to the interests of the race.

256 Bandes, The Negative Constitution, supra note 228 at
2317- 23.
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chains which rarely exist in the conplex admnistrative state, 2% it
assunes that the individual plaintiff is on equal footing with the
government al defendant2®® and it calls for stories of notive and fault
which fit poorly with the usual governnental choices "nore often nade by
the interaction of several people acting in good faith than by a single

mal evol ent person. " 29

The bi pol ar nodel portrays a contest between two adversaries, in
whi ch causal |inks are linear and easy to trace. (A put his fence on
B's property, causing Bto |ose the use of that property). Common | aw
causality bears little resenblance to the conpl ex ways in which
governnental entities cause harm Governnent caused harm hews nore
closely to a probablistic nodel, in which a conplex ongoing entity

causes a predictabl e anount of ongoing harm but the particul ar

reci pients of that harmare not predictable. 20 As |ong as the LAPD

257 See e.g. Allen v. Wight, 468 U S 737 (1984); Lujan v.
Def enders of Wldlife, 504 U S. 555 (1992).

258 See e.g. United States v. Arnstrong, 116 S. C. 1480
(1996) in which the Court elides the question of how
plaintiffs are to obtain records of prosecutori al
deci si onmaki ng.

259 Bandes, The Negative Constitution, supra note 228 at
2323.

260 One scientist explained the problemby anal ogi zing to
t he reasons why the average ganbl er always |oses out to
t he average casino owner. He said: “The ganbl er
attenpts to predict the individual and unpredictable
spins of the roulette wheel, while the owner concerns
hinself with the quite predictable average outcone.”
Sar ah Boxer, “Science Confronts the Unknowabl e,” The New
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continued to authorize the application of chokehol ds as a neans of
ensuring conpliance, it was virtually certain that sone percentage of
its recipients would die.261 |t was inpossible, however, to predict

whi ch individuals woul d be choked and die, just as it was inpossible to
predi ct which police officers would inflict the deadly chokehol ds.

Nor are plaintiff and defendant on equal footing when one of the
litigants is the government. For exanple, governnment has nonopoly
control over vast stores of information--including police reports,
personnel and disciplinary files, court records2%2-- and the ability to
wi thhold or seriously delay litigants' access to that information. In
the police brutality context, police departnents use that ability as an
essential tool for fighting off oversight and intervention.?253 Moreover,
gover nnment possesses virtually unlimted resources. This nmeans, for
exanple, that it can litigate strenuously and at great length. In

Andrew Wlson's civil suits, the plaintiff's attorneys, nenbers of a

York Times at Al5, January 24, 1998, quoting Ral ph E
Conory in Scientific Amrerican, 1995.

261 Skol ni ck and Fyfe, supra note 2 at 42. See al so
Hof f man, supra note 111 at 1513, stating that the
Chri st opher Comm ssion report "docunented patterns of
abuse that would support a reasonable fear by all young
African Anerican and Latino rmales in LA of abuse at the
hands of the LAPD or Los Angeles Sheriff's Departnment in
a wide variety of settings."

262 See e.g. Patton, supra note 15 at 761, describing the
| egal barriers to discovery of police discipline and
personnel files, and suggesting that state judges tend
to deny discovery notions for fear of offending police
depart nents.

263 Shi el ded from Justice, supra note 13 at 46-49.
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small civil rights firm "labored for nine years w thout a paycheck
while the city steadily paid nore than $850,000 to...private attorneys
who defended the police, and spent hundreds of thousands nore on its own
defense."264 |t is not surprising, especially given the high odds

agai nst recovery, that few |l awers are available to bring civil suits in

police brutality cases. 26°

Alternatively, if governnment does not wish to litigate at great

length, it can use its unlimted resources to settle case after case.
The statistics on settlements in various cities tell simlar stories. 266

In New York Gty, for exanple, the city paid alnost $20 m | lion annually
in settlements in 1995 and 1996, and nore than $27 million in 1997. In
1997, the city settled 503 police msconduct cases, and tried only 24.
The city routinely pays tens of thousands of dollars to abuse
conpl ai nants, but rarely investigates their allegations, and "the

officers naned in their |awsuits al nbost al ways continue worki ng w t hout

264 Conroy, The Shocking Truth, supra note 3 at 31.
265 Rudovsky, supra note 220 at 489.

266 See Andrew Martin, Daley Backs Oficers in Death of
Hondur an, Chicago Tribune, Sec. 2, p. 1 (February 5,
1998), reporting that since 1992, the Gty of Chicago
has paid nore than $29 mllion to settle 1,657 |lawsuits
all eging police msconduct and brutality. The average
cost of the settlements was about $17,500. See al so $24
MIllionis Paid in Suit on 36 Arrests in Los Angel es,
New York Tines at A 20 (Cctober 1, 1998) (award paid to
guests, nost of them Sanoban-Amrerican, who were wongly
arrested and in sone cases beaten at a bridal shower.
The victins’ |awer says he is still waiting for the
sheriff’s departnment to discipline the deputies involved
in the nelee.)
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scrutiny or punishment."267 |n other words, the government can operate
on a "pay as it goes" basis, nmaking no effort to learn fromthe
settlenments, nuch less to address the systemc flaws that nake them

necessary.

The focus on nmoney danmages is yet another attribute of the comon
| aw system The Suprene Court's unfavorable rulings in suits |like

Adol ph Lyons' injunctive action agai nst the LAPD s chokehol d policy, or

R zzo v. Goode, %68 in which plaintiffs were denied standing to seek

structural refornms of the Phil adel phia Police Departnent, have forced
police brutality plaintiffs to file danmage cl ai ns i nstead of seeking the
appropriate systemw de declaratory and injunctive relief. Wen harmis
tangi ble and easily nonetized, plaintiffs are notivated solely by the
desire to be nmade whol e financially, and defendants are individual

w ongdoers, danmages are a perfectly satisfactory renedy. Yet when
system c governnental harm exists, danmages are generally a highly

unsati sfactory way to address it. The settlenent pattern illustrates
why: it is often far easier to ask the taxpayers to pay and pay than to

take the politically risky position that the police departnent has to

267 Deborah Sontag and Dan Barry, Using Settlenents to Gauge
Pol i ce Abuse, The New York Times p 1 and Al7 ( Septenber
17, 1997). According to the article, the Los Angel es
Sheriff's Departnent now uses information from civi
clains to help identify troubl esome police officers and
patterns of m sconduct, and the nunber of |awsuits
agai nst the departnent has dropped substantially. Id.

268 423 U S. 362 (1976).
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change its wongful practices. 26°

At bottom the common | aw paradigmis based on the notion of
each litigant as an aut ononous actor, inpelled by rugged, even
heartl ess, individualism The paradigmdictates that a plaintiff
charging police brutality will be seen as notivated solely by greed or
fear for his own well being, that he can be easily bought off by noney,
that he has no |long termconcerns for good governnent or community, 270
and that his adversary is an individual |like him of equal power, and
with notivations like his. Police brutality litigation according to this
par adi gm can be nothing nore than a contest between two individuals,
with noney as the prize--a story that begins and ends with each isol ated

i nci dent .

* THE PREFERENCE FOR JUDI Cl AL | NSULATI ON

This terrain has been brilliantly explored by Robert Cover in

Justice Accused.?’r Judges utilize nmany devices to assure thensel ves and

others that they have no choice but to affirmthe status quo, including,

269  Hof frman, supra note 111 at 15009.

270 See Mary |. Coonbs, Shared Privacy and the Fourth
Amendnent, or the Rights of Relationships, 75 Cal. L
Rev. 1593, 1635 (1987) ("a view of the world that
recogni zes the essential interconnectedness of people
and the inportance of intimacy and sharing is foreign to
the Court's current atomstic doctrine.")

271 Cover, Justice Accused, supra note 205. Cover explored
t he neans by which antislavery judges dealt with the
conflict between their noral values and their perceived
duty to uphold fugitive slave | aws.
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in Cover's words, "elevation of the formal stakes," "retreat to a
mechani stic formalism" and "ascription of responsibility el sewhere. "?272
Cover speaks of the "hel pl essness” to which judges |ay claimwhen they
wi sh to deflect responsibility for a difficult choice.2® Though he does
not describe these devices as wholly conscious, he certainly suggests

t hat judges have other choices open to them Wen a judge refuses to
disturb the status quo, he may experience hinself as not having acted at

all, which seens a good deal safer than affirmatively acting to change

t he system 274

The failure of judges to take a stand against police brutality is,
in some ways, the nost intractable piece of the puzzle. As Robert Cover
said, the "statist, apologist” orientation is not preordai ned. Judges
can, and sonetimes do, act in resistance to an unjust social order.?2’>
In the police brutality context, noreover, there is no federal Fugitive
Slave Act to hinder nmoral action. |Instead, noral action is evaded
t hrough a good deal of judicial creativity, willful blindness and

refusal to accept responsibility.

272 Cover, id at 229-38.
273 Cover, id at 236.

274 See al so Lenore M Lapi dus, Mintaining the Status Quo:
Institutional Cbstacles in a Child Custody Dispute, in
Law Stories (Gary Bell ow and Martha M now eds)
(University of Mchigan Press 1996) and Bandes, The
Negative Constitution, supra note 23 at 2283- 85.

275 Cover, Justice Accused, supra note 205 at 224.
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The Suprene Court has set the tone particularly in Gty of Los

Angeles v. Lyons. |In that opinion, the Court nade anpl e use of two of

Cover's responsibility mtigating nechanisns: the retreat to a

mechani stic formalismand the ascription of responsibility el sewhere. 276
These nechani sns permtted the Court both to di saggregate systemc
conduct and to avoid dealing with its ugly consequences. The Court

di saggregat ed system ¢ conduct in several ways. As Justice Marshal
conplained in dissent, it did so by "fragnmenting the standing inquiry
and i nposing a separate standing hurdle with respect to each form of
relief sought,"2’7 so that the injury sufficient to permt standing for
damages was insufficient to permt standing for an injunction. |t also
did so in its characterization of the injury itself: fragnenting Lyons
owm interests into individualized rather than communitarian concerns.

Al t hough the inposition of separate standing hurdles for equitable and

damage relief was entirely unprecedented, 28 the Court portrayed itself

as choi cel ess, "bowing to crystal clear demands."279

276 Cover, Justice Accused, id at 199.
277 Lyons, 461 US at 127 (Marshall, J., dissenting).

278 Richard A. Fallon,Jr., O Justiciability, Renedies and
Public Law Litigation: Notes on The Jurisprudence of
Lyons, 59 N.Y.U. L. Rev 1, 5-6 (1984).

279 See e.g. Lyons, 461 US at 112 ("we decline the
invitation to slight the preconditions for equitable
relief.") Cover, Justice Accused, supra note 205 at
232.461 U. S. at 112.
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The retreat to nechanistic formalismis itself a nmeans of denying
responsibility, but it was not the only one enpl oyed by the Lyons court.

The Court went on to invoke federalism shifting the responsibility to
the state courts to fix the problem28  But of course the state courts

may have their own notions of mechanistic formalism such as |ega
reasoning of the sort that finds a legally significant difference

bet ween pl acing a shotgun or a revolver in the nmouth of a suspect in a
gane of Russian Roulette. And they have their own ways of shifting
responsi bility, including waiver, harnmless error, and deference to the

trial court's findings.

CONCLUSI ON

The courts, like all the other institutions that have all owed
police brutality to flourish, seemto believe that inaction is not only
an option, but an ethically neutral one--a choice to opt out of the
whol e unpl easant situation. O perhaps, on sone |evels, these
institutions have nmade a choice, and are confortable with it. The
decision to maintain the status quo is unlikely to be made by police, or
even judges, in a vacuum Mich of the police brutality literature
suggests that many societal forces converge to encourage the existing
order. To the extent that |ow |l evel cops, unhindered or condoned by
supervi sors, the chief, the local political structure, and the courts,

are brutalizing mnority residents of poor nei ghborhoods, it may be that

280 It noted that "[t]he individual states may permt their
courts to use injunctions to oversee the conduct of |aw
enforcenent authorities on a continuing basis" but that
it could not. 461 U S at 112.
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these actions are part of an inplicit bargain with society--at |east
that part of society that has political and econom c power. Such
brutality is often inplicitly approved by majority residents of
stratified, segregated societies who value | aw and order, who want the
boundari es between bl ack and white nei ghborhoods policed, and who w |

put up with the infliction of a substantial anount of brutality on
others as long as it isn't nade inpossible to ignore.281 The treatnent

of police brutality as aberrational and anecdotal is an essential though

largely invisible part of the bargain.

281 See e.g. Frank Bruni, Behind Police Brutality: Public
Assent, The New York Tines, Sec. 4, p.1l, February 21,
1999 (though nost Anericans decry flagrant episodes,
many have tacitly bl essed a nore vigorous, belligerent
brand of policing, which is often difficult to
di stinguish fromthe unduly brutal or abusive).
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