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SUMMARY:

... The Diallo shooting, however, coming shortly on the heels of the brutal beating and sodomy of Abner Louima, a
dark-skinned immigrant from Haiti, was too politically charged to be swept under the rug. ... According to this
perspective, Blacks and other non-Whites are disproportionately represented as victims of police shootings because they
disproportionately commit armed robberies, carry firearms, and engage in behavior that police officers are likely to find
threatening, such asresisting arrest. ... Just asracial and ethnic stereotypes influence private citizens decisions to use
force in self-defense, such stereotypes can also influence police officers decisionsto useforce. ... Cannon quickly
handcuffed Burgess, then shook hands with other officers who had arrived on the scene. ... The officers followed
quickly on Whitfield's heels with their guns drawn, ordering Whitfield to come out. ... The officers ordered Mitchell to
surrender, but instead he ran away from the officers towards a freeway off-ramp. ... but without waiting for Thomas to
comply with his order, Roach fired, killing Thomas. ... The officers ordered Smith and Haggerty to come out. ...
Because of the timing of the two incidents, it is difficult to know whether the San Diego officers held their fire when
dealing with Janet Lucero because they did not want to receive the same kind of criticism leveled at the Riverside
officers who shot Tyisha Miller or whether they held their fire because L ucero was a middle-aged White woman with a
gun as opposed to a young Black woman with agun. ... Additionally, many jurisdictions have adopted community
policing, increasing the level of community involvement in directing police resources and the interaction between
officers and community residents. ... Race-switching through role reversal training might be used to teach police
officers how wrong-headed it isto rely on racial stereotypes, but for reasons explained below, | have doubts about
whether such an experiment would succeed. ... Even if race-switching jury instructions do not deter police officers from
using deadly force in response to subconscious racial bias, they can serve the useful purpose of expressing the law's
condemnation of racial biasin police decision-making. ... Unfortunately, aslong as racial minorities, poor people, and
individuals with mental problems constitute the bulk of the victims of police shootings, few people outside of these
disenfranchised populations will feel motivated to do something to control police use of deadly force. ... Take, for
example, the August 1999 police shooting of Gidone Busch, a mentally disturbed Jewish man who was shot and killed
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by police officersin Brooklyn, New Y ork.
HIGHLIGHT:

"In the old days, the cops simply shot their black victims and [planted] a weapon the officers carried for
such emergencies. Nowadays, weapons need exist only in the mind of the policeman in firing position.”

-- Les Payne, Journalist for Newsday nl

February 4, 1999. About midnight. Amadou Diallo, a 22-year-old immigrant from West Africa, had just
come home to his South Bronx apartment at 1157 Wheeler Avenue after an evening of selling CDs, hats,
gloves, and watches on Fourth Street. Lingering for just a moment in the vestibule of his apartment
building, Diallo suddenly heard the screeching of tires and saw four white men with guns pointed
straight at him come pouring out of a car. One of the men yelled something at Diallo. Diallo reached
into his back pants pocket and pulled out his wallet, offering it to the men in a desperate effort to be left
alone. Instead, he heard someone shout, "Gun!" and the next thing he knew, the men were firing at him.
Sunned, Diallo tried to remain standing for aslong as he could, but the rain of bullets kept coming.
Forty-one bulletsin all. Nineteen of the forty-one bullets entered his body, searing himwith unbelievable
pain. One bullet perforated his aorta. Another struck his spinal cord. Another hislungs. Another his
liver. Another his spleen. Another his kidney. Another hisintestines. More than ten bullets struck his
legs. Finally, he couldn't stand any more and collapsed. Even then the shooting didn't stop. Only when it
was apparent to all that Diallo would not be getting up again, the officers finally stopped shooting. But it
was too late for apologies. Amadou Diallo was dead. And the men who killed him were not robbers, but
"New York's finest" -- police officers from the Street Crimes Unit. n2

Police officers are rarely prosecuted for murder because most fatal police shootings are deemed justified by
prosecutors who decline to prosecute or by grand juries that decline to return indictments. The Diallo shooting,
however, coming shortly on the heels of the brutal beating and sodomy of Abner Louima, a dark-skinned immigrant
from Haiti, was too politically charged to be swept under the rug. The four officers who shot Amadou Diallo were
initially charged with second-degree murder. The charges were later broadened to give the jury the option of returning a
guilty verdict on lesser charges, including first-degree manslaughter, criminally negligent homicide, and reckless
endangerment.

At tria, the officers claimed Diallo's death was ajustifiable homicide. n3 The officers had been looking for arape
suspect. Diallo fit the description because he was Black n4 and in the neighborhood where the rape occurred.
According to the officers, Diallo brought the shooting upon himself because of his suspicious movements -- peering up
and down the street, retreating into the dimly lit vestibule, and not responding to the officers demands that he stop and
show his hands. n5 When Diallo reached into his front pants pocket and pulled out a black object, the officers thought
he had a gun. One officer started shooting. Hearing the bullets ricocheting around the vestibule, the other officers
thought Diallo was shooting back. On February 25, 2000, the four officers were acquitted of al charges by ajury of
seven White men, one White woman, and four Black women. n6

TEXT:
[*3] Introduction

According to areport by the National Institute of Justice and the Bureau of Justice Statistics, police use forcein
encounters with the public in avery small percentage of cases. n7 When police do use force in such encounters, they
typically use non-deadly force. n8 Even if police use force relatively infrequently in police-citizen encounters, police
use of deadly forceis still an important subject because of the risk of loss of lifein such cases.
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It is undisputed that Blacks are disproportionately represented among the victims of police shootings. In a
comprehensive review of the literature on police use of deadly force, James Fyfe reports that "every study that has
examined this issue [has] found that blacks are represented disproportionately among those at the wrong end of police
guns." n9 Although Blacks represent approximately thirteen percent of the population in the United States, in parts of
the country they constitute sixty percent to eight-five percent of the victims of police shootings. n10 On average,
Blacks are more than six times as likely as Whites to be shot by police, n11 and in large cities are killed by police at
least three times more often than Whites. n12 Latinos (or Hispanics) are about twice as likely as Whites, but only half
aslikely as Blacks, to be shot and killed by police. n13 There isanoticeable lack of data regarding police use of force
against other non-Black minorities, such as Asian Americans, Arab Americans, South Asians, and Native Americans.
However, reports by Amnesty International and Human Rights Watch suggest that, in relation to their representationin
society at large, these other [*4] minorities are also disproportionately on the receiving end of police force. nl4

While widespread consensus exists that racial minorities are disproportionately represented as victims of police
shootings, the reason for this disproportion is hotly disputed. Most people who have an opinion on the subject fall
within one of two camps which John Goldkamp, in his study of race and police shootings, calls "Belief Perspective |"
and "Belief Perspective Il." n15 Proponents of Belief Perspective | believe racism on the part of police officers and
police departments resultsin one trigger finger for racial minorities and another for Whites. n16 According to this
view, police officersintentionally single out racial minorities for harsher treatment. n17 Proponents of Belief
Perspective I1, in contrast, contend that race does not influence the average police officer's decision to use force. n18
According to this perspective, Blacks and other non-Whites are disproportionately represented as victims of police
shootings because they disproportionately commit armed robberies, carry firearms, and engage in behavior that police
officers are likely to find threatening, such asresisting arrest. n19

The bulk of the social science research on race and police use of deadly force conducted in the 1980s supports the
race-is-irrelevant position of Belief Perspective II. n20 According to this body of research, a police officer's decision to
shoot a suspect is influenced by non-racial factors, such as whether the suspect appears to be armed and whether he or
she complies with police orders.

[*5] Morerecent studieswhich | discussin Part | suggest the opposite. Moreover, the actual lived experiences of
persons living in poor minority communities and the perception in these communitiesis that race not only matters, it
matters significantly. In the foreword to Race and Criminal Justice, Daniel Georges-Abeyie, an African-Puerto
Rican/Virgin Islander professor of criminology, remarks, "Through my own real life experiences | know that the
differential treatment of minorities occurs. | also known [sic] that it is more widespread than official statistics might
indicate." n21 A few older social science studies also support the view that race matters. n22

Those who are inclined to support Belief Perspective Il might ask why we as a society should care about the beliefs
of aminority of citizens. We should care because actual and perceived unfairness and racial biasin law enforcement
undermines police effectiveness. Simmering tensions between communities of color and the police, if unaddressed, can
ignite into chaos like the rioting that erupted after the acquittals of the four Los Angeles police officers charged with the
brutal beating of Rodney King. The post-verdict chaos was awake-up call, serving as a reminder that just below the
surface of apparent calm brews deep anger, resentment, and afeeling that the criminal justice system protects some
segments of the population better than others. As Attorney General Janet Reno noted in an address at a conference on
strengthening police-community relations in June 1999:

Tensions between police and minority residents affect all aspects of the criminal justice system. When
citizens do not trust their local police officer, they are less willing to report crime, and less willing to be
witnesses in criminal cases. Jurors are less willing to accept as truthful the testimony of officers, and
recruitment of officers from minority communities becomes that much more difficult. n23

The problem with Goldkamp's two belief perspectives theory is that it frames the problem in all-or-nothing terms.
Either police officers are bigots who intentionally target racial minorities (Belief Perspective I) or they are completely
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unbiased and color-blind (Belief Perspective I1). The truth more likely lies somewhere [*6] between these two
extremes.

In this essay, | offer athird way to explain the disparate treatment respective segments of the population experience
at the hands of police officers -- an explanation that accommodates both the lived experiences of persons of color and
the belief that police officers use force more often against persons of color because such individuals appear to be more
threatening to the officer. | suggest that racial stereotypes operate at a subconscious level to influence the police
officer's decision to use deadly force. n24 The police officer may not consciously decide to use deadly force because of
the suspect's race, but the suspect's race nonethel ess influences the officer. Racial stereotypes thus may alter the officer's
perception of danger, threat, and resistance to authority. A simple question, "Officer, why am | being stopped?’ may be
perceived as behavior challenging the officer's authority when asked by someone who is Black. Police officers may also
"see" danger more readily when dealing with a person of color. Just asracial and ethnic stereotypes influence private
citizens decisions to use force in self-defense, such stereotypes can also influence police officers decisions to use force.

| should note at the outset that | am not making any empirical claims regarding the extent to which racial
stereotypes influence the police officer's decision to use force. | leave this to the socia scientists who are trained in the
methodol ogies of empirical and quantitative research. My purpose in this essay is merely to challenge the conventional
wisdom that race does not influence the police officer's decision to use deadly force. Conventional wisdom suggests that
police officers use deadly force only when necessary to protect themselves or others from death or serious bodily injury.
We know thisis the conventional wisdom because most fatal police shootings do not result in the filing of criminal
charges against the officer. In the rare case that is prosecuted, the officer is usually acquitted or, if convicted, given a
sentence that is much lower than the penalty usually imposed when a private citizen shoots and kills another person.
n25

While cases involving clear acts of police brutality without even the slightest suggestion of justification, such asthe
beating and sodomy of Abner Louimaon August 9, 1997, are similar to casesin [*7] which police assert self-defense,
such as the case concerning the beating of Rodney King, this essay is not about clear acts of police brutality. n26 This
essay deals only with the subject of police use of deadly force in claimed self-defense cases.

Claimed self-defense cases are complex, because officers who assert self-defense presumably believe sincerely that
such force was necessary to protect against death or great bodily harm. It is hard to fedl punitive toward someone who
sincerely believes heis acting in self-defense. The law, however, requires that officers who claim self-defense must
have more than just an honest belief in the need to act in self-defense. The officer's belief must also be reasonable or, as
courts have held, one that a reasonably prudent officer in the same situation would have held. n27

The reasonabl eness regquirement can be helpful and problematic at the same time. On the one hand, the
reasonableness requirement operates as a check on the officer's subjective beliefs. It ensures an objective standard
against which the officer's personal beliefs are to be measured so that an officer's completely unfounded and irrational
fears cannot justify actions that injure innocent citizens. On the other hand, the reasonableness requirement provides a
way in which socia attitudes and biases can influence the legal determination regarding the validity of police use of
force. Racial stereotypes can make an officer's use of deadly force seem reasonable when without such stereotypes, the
officer's actions would appear unjustified. If stereotypes encourage police officers to use deadly force against certain
members of the community and not others, acritical examination of the reasonableness of the officer's belief in the need
to use forceis necessary.

Addressing the problem of racial stereotypes influencing a police officer's perception of criminality and danger isa
difficult task for several reasons. First, al police work requires some amount of stereotyping or generalizing about
people based on external characteristics. Police officersin the field must quickly size up a suspect and make decisions
about how to handle a situation. In making split-second decisions, officers often must rely on external cues, such as
dress, demeanor, location, and race. Because some stereotyping is necessary, it is easy to think that any and all
stereotyping is permissible.
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The second problem lies in the deeply ingrained belief that the use of force is part and parcel of good police work.
Police officers often need to use force in order to do their jobs. Indeed, many [*8] peoplefeel police officers have a
right to use force against uncooperative suspects. As Paul Chevigny notes, "We've all heard people say, 'Well, if the
police have to kick alittle butt in order to keep order, so beit." n28 Television shows like NYPD Blue, America's Most
Wanted, COPS, and even Law and Order depict police officers as good guys who need to break the rules sometimes by
roughing up suspectsin order to get to the truth.

This essay seeks to challenge the standard color-blind view of police decisions to use deadly force. | argue that race
norms or racial stereotypes often operate at a subconscious level to alter police officers perceptions of threat. | startin
Part | by discussing Charles Lawrence's theory of unconscious racism. Part | also examines recent social science
research that supports my theory that racial stereotypes operate at a subconscious level to influence police officer
decisions to use deadly force. Part |1 uses actual casesto illustrate ways in which stereotypes about Blacks can affect
police officer decisionsto shoot. Part 111 explains and critiques the existing mechanisms for holding police officers and
other law enforcement officials accountable for fatal shootings of innocent individuals. Part 111 concludes with some
tentative ideas on how we as a society, through our jury system, can help encourage police officers to overcome the
inevitable influence of racial stereotypes on their decisionsto use deadly force in the field.

|. Unconscious Racism

At the start of the Museum of Tolerancein Los Angeles, California, oneis presented with two doors. One door is
labeled "prejudiced.” The other is marked "unprejudiced.” If one tries to enter the door marked "unprejudiced,” one
finds that the door islocked and one cannot enter the museum through that door. The following message is then
projected onto the door:

THINK ... NOW USE OTHER DOOR.

The message the museum is trying to send is that we are all prejudiced -- some to a greater degree, othersto alesser
degree. It is more precise, however, to say that racial stereotypes affect us al, influencing both the way we view others
and the way we understand ourselves. Professor Charles Lawrence comments on this shared experience:

Americans share acommon historical and cultural heritagein [*9] which racism has played and still
plays a dominant role. Because of this shared experience, we also inevitably share many ideas, attitudes,
and beliefs that attach significance to an individual's race and induce negative feelings and opinions
about nonwhites. To the extent that this cultural belief system has influenced all of us, we are al racists.
At the same time, most of us are unaware of our racism. We do not recognize the ways in which our
cultural experience has influenced our beliefs about race or the occasions on which those beliefs affect
our actions. In other words, alarge part of the behavior that produces racial discrimination is influenced
by unconscious racial motivation. n29

Americans attach significance to race. When ayoung Black male stranger approaches and starts talking to us, we
may worry about getting robbed or conned. When we see an Asian woman, we may assume she is quiet and deferential
to authority. When a Mexican man gets angry, we may attribute his anger to machismo, something we believe Mexican
men have as part of their cultural upbringing. Most of us are not conscious of our assumptions based on race and
ethnicity. We think of racism asthe intentional acts and beliefs of afew, not something we all engage in. According to
Lawrence, however, "racismisin large part a product of the unconscious." n30 In other words, racism manifests itself
not only in the intentional acts of bigots, but also in the actions of well-meaning individuals who are not conscious of
the ways in which race influences their everyday decision-making.

Lawrence offers two possible explanations for our unconscious racism. One explanation rests on psychoanalytic
theory, which suggests that the human mind defends against the discomfort of guilt by refusing to recognize beliefs that
conflict with what the individual has learned is good or right. American society today embraces the principle of equality
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and rejects racism as immoral. When one experiences conflict between one's deeply ingrained personal beliefs, which
may be inegalitarian, and the principle of equality, the mind excludes racism from consideration. n31 The second
explanation rests on cognitive psychology. Cognitive psychologists theorize that racism is transmitted by tacit cultural
understandings. The media, one's parents, one's peers, and authority figures all communicate certain beliefs and
preferences. A child may never be told explicitly that Blacks are inferior, but learns this lesson by observing the
behavior of others. n32

[*10] When police officers shoot unarmed Black citizens, they may be responding to racial cuesthat link Blacks
to criminality and violence. All of us are influenced by such racial cues, but police officers, more than private citizens,
often find themselves in situations in which they have to respond quickly without thinking. In the field, police officers
may not have time to evaluate whether they are responding to actual danger or assumptions based on a person's race.

Recent social science studies provide support for the notion that police decisions to use deadly force are influenced
by racial stereotypes. In one recent study, Anthony Greenwald, Mark Oakes, and Hunter Hoffman, psychology
professors at the University of Washington in Segttle, sought to determine the extent to which police shootings of
unarmed Black citizens "are due to reduced perceptual sensitivity (i.e., less ability to distinguish weapons from harmless
objects when these objects are held by Blacks than by Whites) or increased response bias (i.e., increased tendency to
respond to any object held by a Black asaweapon).” n33 Greenwald, Oakes, and Hoffman created a desktop virtua
reality simulation in which subjects (University of Washington undergraduate students) were asked to play therole of a
plainclothes police officer who has to rapidly respond to armed and unarmed persons. Subjects were given less than one
second to respond to individuals from one of three categories of targets -- criminals, fellow police officers, and citizens.
n34 All the targets appeared in street clothes, but criminals and police officers held guns while citizens held harmless
objects, such as cameras, flashlights, and beer bottles. The only variable that distinguished police officers from
criminals was their race. n35

Subjects played the simulation exercise twice. In one simulation, subjects were told all the criminals were White
and all the police officers were Black. n36 In the second simulation, they were told all the criminals were Black and all
the police officers were White. n37 Citizens could be either Black or White. Subjects were told to click the mouse
button if they thought the target was a criminal with a gun, hit the space bar if they thought the target was a fellow
officer with agun, and do nothing if they thought the target was an innocent citizen with a harmless object in hand. n38

The researchers found that subjects had greater difficulty [*11] distinguishing weapons from harmless objects
when dealing with Black targets as opposed to White targets. n39 Additionally, subjects shot at Black targets more
often than White targets, "giving the weapon-appropriate response more readily to Black than to White targets.” n40In
other words, the students exhibited both reduced perceptual sensitivity and increased response bias towards Blacks.

One might dispute the findings of the Greenwald study on the ground that untrained college students are likely to
react differently than trained police officersto visual cues like the ones given in the above experiment. Police officers,
unlike college students, receive special training in the use of deadly force, which presumably would diminish the
likelihood of mistaken shootings. Thereis, however, reason to suspect that police officers would react similarly to the
college students in Greenwald's study. Police officers are exposed to the same societal messages about race as ordinary
citizens. Moreover, other studies have reached findings similar to the Greenwald study. n4l

In 2001, B. Keith Payne published the results of two experiments. n42 In Experiment 1, subjects were shown a
photo of a Black or White male face (cropped so that his hair and clothing were not visible), followed by a photo of
either ahandgun or atool (e.g., apair of pliers, a socket wrench, or an electric drill). Subjects were told to identify the
object in the second photo as either a gun or atool by pressing one of two keys on a keypad. Subjects were told that the
experiment required both speed and accuracy, but were given an unlimited amount of time to respond. Payne found that
racial primes had a significant influence on the subjects ability to accurately distinguish between weapons and harmless
objects. n43 Subjectsin Experiment 1 were quicker to accurately identify a [*12] weapon when they were primed by a
Black face as opposed to a White face. n44
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Experiment 2 replicated Experiment 1, except this time subjects were told that they had to respond quickly. Payne
found that subjectsin Experiment 2 were more likely to falsely identify atool as a gun when primed by a Black face as
opposed to a White face. n45

Payne's research has important implications for law enforcement. When an officer confronts a Black suspect who is
in fact armed, the officer may respond more quickly and arguably more effectively than when he confronts an armed
White suspect. On the other hand, when the officer confronts an unarmed Black suspect, his quick resort to deadly force
can result in the tragic death of an innocent person. As Payne explains:

These data suggest that, because the bias caused by race islargely automatic, it may be difficult to
control directly, especially when cognitive resources are limited. Returning to the example of the police
officer in a confrontation with a possibly armed suspect, we can draw severa conclusions about the
automatic and controlled processes that may serve as independent bases for responding. If the officer is
like the average participant in our experiments, he or she will experience some degree of automatic bias
when interacting with a Black suspect. That is, the officer will be more prone to respond as if a Black
suspect is armed, compared to a White suspect. In situations where a Black suspect is actually armed,
this bias will facilitate performance: The officer will be faster to respond, and less likely to make an
error, compared to the case in which a White suspect is armed. However, in situations where a Black
suspect is unarmed, the automatic bias may tragically interfere with performance. n46

Il. Racial Stereotypesin Action: The Black-as-Criminal Stereotype

Theresults of the Greenwald and Payne studies are consistent with the theory that racial stereotypes influence
behavior at a subconscious level. One of the stereotypes most often applied to African Americans, particularly young
Black males, iswhat | call the Black-as-Criminal stereotype. Under this stereotype, Blacks are presumed more
dangerous, more prone to violence, and more likely to be involved in criminal activity than other members of society.
n47

[*13] Onereason why many people are fearful of Black men is because statistics show Blacks are arrested and
convicted at rates that greatly exceed their numbersin the general population. n48 Relying upon such statistics,
however, is problematic. When the total number of Blacks arrested for violent crime is compared to the total number of
Blacksin society, the former comprise less than one percent of the total Black population. n49 To assume that any
Black person one interacts with is likely to be aviolent criminal attributes the criminality of afew Blacks to the entire
Black population. Such generalization also overlooks the fact that most of the Blacks who are incarcerated are serving
time for non-violent drug offenses. n50

Despite the misleading nature of statistical information regarding Blacks and crime, the linkage between Blackness
and criminality persists. As a number of social science studies have shown, people of al races tend to view Blacks as
more dangerous and more threatening than Whites. n51

Whites, in contrast, are not generally viewed as potential threats, n52 even though there is no shortage of evidence
that White people, particularly White men, have been responsible for a great deal of violence in this country. Two
White teenage boys were responsible for the deadly shooting at Columbine High School in Littleton, Colorado in April
1999 that left thirteen dead and many [*14] moreinjured. A White man was responsible for the bombing of the
Oklahoma City federal building. Whites constitute more than two-thirds of all individuals arrested for criminal activity,
and more than half of the individuals arrested for violent criminal activity. n53 Nonetheless, Whites generally are not
feared because of the color of their skin.

A. Candy Bars, Keys, and Sunglasses: Racialized Fear of the Young Black Male and the Imagined Gun

The fear of Black individualsis so powerful that law enforcement officers often "se€" gunsin the hands of unarmed
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Black men and women. For example, in 1997, afederal law enforcement officer shot a Black teenager because he
thought the teen was carrying a gun. The teen was actually carrying a Three Musketeers candy bar.

On November 6, 1997, at approximately 7:00 p.m., in Queens, New Y ork, Andre Burgess, a seventeen-year-old
Black high school student, was walking to afriend's house with a Three Musketeers candy bar in his right hand. Burgess
was the goaltender and captain of the Hillcrest High School soccer team. At around 138th Avenue near 241st Street,
Burgess passed an unmarked police car containing undercover officers looking for afugitive in afederal narcotics case.
After passing the car, Burgess started to open the wrapper of his candy bar. Deputy Marshal William Cannon, who was
sitting in the unmarked car, thought Burgess silver foil-wrapped candy bar was a gun. Cannon jumped out of the car,
pointed his gun at Burgess, and shouted at him. n54 Burgess started to turn around to see who was yelling at him.
Before Burgess could complete his turn, Cannon shot Burgess in the back of hisleft thigh. Burgess fell to the ground,
bleeding. Cannon quickly handcuffed Burgess, then shook hands with other officers who had arrived on the scene.
While Burgess was lying on the ground, handcuffed and bleeding, he heard Deputy Marshal Cannon, compl etely
oblivious to Burgess pain, remark to one of the officers, "Don't | know you from some other [*15] case?' n55

A Queens grand jury refused to return an indictment against Deputy Marshal Cannon, finding that the law
enforcement officer reasonably believed the Black teenager posed an imminent threat of death or serious bodily injury
to the officer or others. n56 Responding to the grand jury's decision, Cannon's attorney, L awrence Berger, said the
grand jury did the right thing. "Our position is and has been that this was an unavoidable accident, one that Mr. Cannon
felt horrible about. Nevertheless, if the matter occurred exactly the same way tomorrow, without the hindsight of
knowing it was a candy bar in Mr. Burgess's hand, [Cannon] would have reacted the same way." n57

There are several disturbing aspects to this case. First, it is disturbing that afederal law enforcement officer could
mistake a Three Musketeers candy bar for agun. If Deputy Marshal Cannon had watched Burgess a few seconds longer
before initiating the confrontation, he might have realized the silver object in Burgess' right hand was a candy bar. Right
before the shooting, Burgess had unwrapped the candy bar and was starting to take a bite out of it, hardly something he
would do if the item in his hand was a gun. Second, from what is known about the case, it does not appear that Burgess
made any threatening moves right before he was shot. Burgess had passed the unmarked police car and was walking
away from it when Deputy Marshal Cannon jumped out of the car and shot him. Burgess started to turn towards the
officer only after the officer yelled, "Hey you. Hold on." Third, Burgess was shot in the back of hisleg, undermining
Cannon's claim that he shot Burgessin self-defense. n58

The most disturbing tiling about this incident was Cannon's attorney's statement that if this same incident happened
again tomorrow, Cannon would react the same way. Moreover, this was not the first time Deputy Marshal Cannon had
been accused of using excessive force against a Black man. Three years before he shot Andre Burgess, Deputy Marshal
Cannon was prosecuted for [*16] beating a handcuffed Black prisoner with alead-filled leather pouch. n59 At
Cannon'strial, two former deputy marshals testified that Cannon repeatedly struck the prisoner with an eight-inch
leather pouch, known as a dapjack, after the prisoner broke Cannon's nose while resisting an arrest. n60 The two
deputy marshals had firsthand knowledge of this attack because they held the prisoner down so that Cannon could beat
him. n61 These two deputy marshals pled guilty to charges of conspiracy to obstruct justice, and were dismissed from
their jobs. n62 Cannon, in contrast, was acquitted of all charges, and was never disciplined by the Marshal's Service for
this beating. n63

It would be easy to write off the shooting of Andre Burgess as an unfortunate but isolated incident caused by one
bad cop. In fact, thisis the reaction most people have when confronted with shocking examples of excessive force by
the police. When the beating of Rodney King was captured on home video and broadcast all across the nation, many
Whites were shocked that such a beating by police officers, sworn to uphold the law, could take place in Americain the
1990s. The beating was seen as a horrible, tragic aberration. African Americans, by and large, were not shocked by the
beating and saw it as just another example of the treatment they were used to receiving from the police. As others have
noted, what was unique about the Rodney King case for Black Americawas not that the beating occurred, but that it
was captured on home video.
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With more and more consumers purchasing camcorders, the video recording of police misconduct may become
more common. On July 6, 2002, at approximately 5:00 p.m., Inglewood police officer Jeremy Morse was caught on
videotape slamming a handcuffed African American male teenager named Donovan Jackson against the hood of a
patrol car, then punching the handcuffed Jackson in the face for no apparent reason. Officer Morse claimed the
sixteen-year-old Jackson started the confrontation by grabbing his crotch after he was handcuffed. According to several
news reports, however, before Jackson was handcuffed and before the video camera started recording, one of the five
officers on the scene punched Jackson twice in the face. n64 Jackson was booked on suspicion of assaulting a police
officer, and later released. Officer Morse was charged with felony assault under color of law and his [*17] partner was
charged with filing afalse police report regarding Jackson's arrest. Both men pled not guilty. Despite the videotape, in
July 2003, Officer Morse's first jury deadlocked on whether to find him guilty of felony assault, forcing the judge
presiding over Morse'strial to declare amistrial. n65 Officer Morse was tried a second time. In February 2004, a
second jury could not reach a unanimous verdict, leading to another mistrial. After two unsuccessful trials, the Los
Angeles District Attorney's Office decided against prosecuting the case athird time. n66

Because so many incidents of police force against Blacks and other minorities go unreported, it is easy for those
living comfortable livesin middle- or upper-class neighborhoods to believe that police abuse of force is uncommon.
The United States Supreme Court reflects this type of ostrich-with-its-head-in-the-sand mentality when it treats acts of
police brutality as aberrations or asisolated incidents. n67 For example, in 1983, the Supreme Court in City of Los
Angelesv. Lyons n68 reversed a preliminary injunction issued by alower federal court prohibiting Los Angeles police
officers from using the chokehold unless threatened with death or serious bodily injury. The Court vacated the
injunction on the ground that Adolph Lyons, a Black man who was stopped by Los Angeles police officers for atraffic
violation and without any provocation on his part was subjected to a chokehold that rendered him unconscious and
damaged his larynx, lacked standing to sue since Lyons was not likely to be stopped again by the Los Angeles police
and subjected to a chokehold. n69 The Court's refusal to see Lyons's case as part of a pattern and practice by the Los
Angeles police department was particularly disturbing in light of the fact that between 1975 and 1980, more than a
dozen people, asignificant number of them Black, died after being subjected to chokeholds by L os Angeles police
officers. n70

[*18] Perhapsto the extent that alaw enforcement officer mistook a candy bar for a gun, the Andre Burgess case
is unique. However, to the extent that alaw enforcement officer "saw" aweapon in an unarmed Black man's hand, the
caseisnot at al unique. Many unarmed Black men have been shot by law enforcement officers who thought, or claimed
they thought, the Black male suspect had a gun. For example, two months after Andre Burgess was shot, another young
Black man was shot and killed because a police officer thought he was armed. This Black man was "armed" with a set
of keys.

On Christmas day in 1997, at approximately 1:00 p.m. in Brooklyn, New Y ork, Officer Michael Davitt was among
ateam of four police officers from the Brooklyn South Task Force responding to areport of a domestic dispute at the
Glenwood House, a housing project in Carnegie. As the officers neared the housing project, they heard what sounded
like shots from the rooftop of one of the buildings and saw a Black man on awall near the roof. As the police moved
closer to the housing project, William Whitfield, a twenty-two-year-old Black man, was leaving one of the apartments
where his fiancee, Candy Williams, lived. Because Williams did not have a phone, Whitfield was going to call his
mother from a pay phone to tell her that he was bringing Williams and her children over for Christmas dinner. Whitfield
had just given Williams a diamond ring and planned to marry her in 1998. As Whitfield came around the corner, he ran
into Officers Davitt and Michael Dugan who ordered him to stop. Unbeknownst to the officers, Whitfield was wanted
on three outstanding warrants for failing to appear in court on two misdemeanor assault charges and a marijuana
possession charge. He aso had some marijuanain his pocket. Whitfield knew that if he stopped, he would likely spend
therest of Christmasin jail rather than with his family, so he ran.

Officer Davitt shouted at Whitfield, "Stop!" to which Whitfield responded, "Not today." Whitfield raced into the
Milky Way Supermarket at 1669 Ralph Avenue, and ran to the back of the store to hide behind an aisle of groceries.
The officers followed quickly on Whitfield's heels with their guns drawn, ordering Whitfield to come out. When
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Whitfield did come out from behind the aisle with his hands up, Officer Davitt shot him once in the chest and killed
him. Officer Davitt claimed that he saw a gleam of silver in Whitfield's hand and assumed Whitfield had agun. n71

[*19] Despite an exhaustive search, no gun was found at or anywhere near the scene of the police shooting. n72
The only object found was alarge ring of keys, which Whitfield might have been clutching when he tried to surrender
to police. n73 Nonetheless, agrand jury found that Officer Davitt reasonably believed he or others were in imminent
danger of death or serious bodily injury and refused to issue an indictment. n74 Prior to shooting and killing William
Whitfield, Officer Davitt had been involved in numerous police shootings. n75 He was named in twelve civilian
complaints, seven of which alleged excessive force. n76 None of these complaints, however, resulted in disciplinary
action. n77 In his personnel file, Officer Davitt had thirteen commendations for exceptional, meritorious, and excellent
police duty. n78

In another case, police officers shot and killed a Black man because they thought he was carrying a gun and was
about to use it on them. Actually, the man was carrying apair of sunglasses and a set of keys. n79 On July 1, 1999, at
approximately 9:40 p.m. in Salinas, California, San Jose Sergeant Thomas Murphy and Officer Anthony Mata were
looking for a man named Odest Mitchell, who was wanted for a series of hotel and gas station robberies. n80 Mitchell
was nicknamed "The Leaper" by police because of his reputation for leaping over counters, quickly overpowering hotel
and gas station clerks, and robbing them. n81 Acting on atip, the officers tracked Mitchell to agas station in Salinas
where he was buying gas. The officers ordered Mitchell to surrender, but instead he ran away from the officers towards
afreeway off-ramp. n82 The officers followed after him with their guns drawn. Suddenly, Mitchell stopped and turned
towards the officers. The officersfired twelve shotsat [*20] Mitchell. Six of these shots hit Mitchell and killed him.
n83

The officers explained that they fired at Mitchell because they saw ametallic object in his hand and thought it was
agun. n84 A passing motorist who witnessed the shooting said he too thought Mitchell was carrying a metallic-looking
object. n85 After an investigation into the shooting, the Monterey County District Attorney's Office concluded that the
object in Mitchell's hand was a pair of sunglasses, but declined to file criminal charges against the officers. n86

The Mitchell case is a difficult one to judge because the officers were chasing a man who apparently had an
extensive history of violent criminal activity. At the time of the shooting, Mitchell was suspected of being involved in
fifteen armed robberies in the San Francisco Bay Area. n87 The two officers chasing Mitchell did not know whether
Mitchell was carrying aweapon, but when he stopped running and turned towards them, they thought they saw
something metallic that could have been agun.

It isalways easy to criticize from the comfortable and safe position of an armchair long after an incident has taken
place. Police officers on the street need to make quick decisions on a moment's notice. Many a police officer has been
killed in the line of duty by a suspect who has not hesitated to shoot. The officers who shot and killed Odest Mitchell no
doubt were worried that Mitchell might try to shoot them in order to escape arrest. Nonetheless, as the Greenwald and
Payne studies suggest, the Black-as-Criminal stereotype may have primed the officersto "see" something metallic in
Mitchell's hand, rather than the pair of sunglasses he was actually carrying.

B. Unprovoked Flight -- Why an Unarmed Y oung Black Man Might Run From Authority

On April 7, 2001, at approximately 2:00 a.m., nineteen-year-old Timothy Thomas was visiting his girlfriend,
Monique Wilcox, and their three-month-old son in Over-the-Rhine, a high crime neighborhood near downtown
Cincinnati. Thomas went out to get a pack of cigarettes at a nearby convenience store. On the way back, he passed a
nightclub. One of the club's security guards, who happened to be a police officer working as a security guard on the
[*21] side, recognized Thomas as the subject of fourteen arrest warrants. Most of these warrants were for minor traffic
offenses, but it is not clear that the officer knew this. For no apparent reason, Thomas began running from the guard.
During the ensuing minutes, Thomas sprinted through a parking lot, scaled two chain-link fences, and ended up in an
L-shaped alley. Severd officers, including Officer Stephen Roach, joined in the chase. Officer Roach entered the aley
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with his gun drawn. He called out, "Show me your hands!" but without waiting for Thomas to comply with his order,
Roach fired, killing Thomas. n88

Officer Roach'sinitial explanation for the fatal shooting was that it was an accident. When three fellow officers
arrived on the scene, Roach told them, "It just went off. It just went off." n89 Later that day, when questioned by
homicide investigators, Roach changed his story. Now his reason for shooting was self-defense. According to Roach,
"Thomas had extended a clenched fist, he couldn't see what was in the fist, and he feared for hislife.” n90 Three days
later, when homicide investigators confronted Roach with a videotape recorded by another police unit at the scene
which indicated Roach fired his weapon less than four seconds after entering the alley, Roach returned to hisinitial
explanation that the shooting was accidental. n91 In the ensuing weeks, Roach went back to his claim of self-defense,
telling friends and co-workers that he shot Thomas because he thought Thomas was reaching for a gun in his waistband.
n92

It is possible that Officer Roach was suffering from memory distortion caused by the stress of being involved in a
deadly shooting. Studies have shown that it is fairly common for police officers who are involved in fatal shootings to
suffer from severe gaps in memory and even false memories. N93 Nonetheless, an accidental shooting isafar cry from
ashooting in self-defense. If Roach shot Thomas because he believed Thomas posed an imminent threat of death or
serious bodily injury, then the shooting most likely would have been intentional. An accidental shooting, in contrast,
suggests no intention to either pull the trigger or hit the target. n94

[*22] Apparently, Thomas's flight prompted the ensuing police chase. While flight is viewed by many as a strong
indicator of guilt, Thomas may have started running because he feared being roughed up by police. His mother told one
reporter that about a year before his death, Timothy, his cousin, and afew other men were standing in front of the
building where they lived when they were suddenly accosted by severa policemen. n95 The officers slammed the
young men against the wall and then threw them onto the ground. n96 The officers then jammed their kneesinto the
backs of the young men, pulled their arms back, cuffed them, and searched them. Finding nothing, the officers let the
men go. n97 A few months later, Timothy was walking to the grocery store when he, along with five or six other young
men, was again accosted by police officers and forced to lie face down on the pavement. n98 Timothy's mother told
reporter Mark Singer, "My son had afear of police officers. His thing was, 'Mom, if they could do thisto me in broad
daylight with everybody watching, what would they do in the dark?" n99 Thomas had fourteen outstanding arrest
warrants, most of which were for traffic offenses, and he might have run because he was afraid of being taken into
custody. n100

The current Supreme Court is of the view that unprovoked flight from a police officer in ahigh crime area can give
rise to a reasonable suspicion that the person fleeing isinvolved in criminal activity, justifying the officer's decision to
stop the person. n101 There are, however, many reasons why an innocent person might flee from the police.
Responding to Supreme Court Justice Antonin Scalia's suggestion in California v. Hodari D. n102 that only the guilty
flee from police, Law Professor Tracey Maclin writes:

From a police perspective, Justice Scalia's remarks may make [*23] sense. "Flight from an approaching
patrol car implies guilt; an innocent person, patrolmen reason, would have nothing to fear from the police
and would not [run] away" as did Hodari. Of course, this viewpoint never considers that Hodari, a black
youth, may have had alternative reasons for wanting to avoid the cops. Many persons who have never
committed a crime have ambivalent or negative attitudes about the police. Perhaps, a youth like Hodari
flees at the sight of police because he does not wish to drop his pants, as many black youths in Boston
have been forced to do, just because the cops suspect he belongs to agang or is selling drugs.

Or maybe Hodari has had an older sibling or friend roughed up by the police, and does not wish to
undergo a similar experience with the approaching officers. Perhaps Hodari has seen the video-tape of
the Los Angeles police beating and kicking Rodney King, or he has seen the NBC video of Don Jackson,
aformer police officer himself, being pushed through a store window by Long Beach, California police
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officersfor no reason. Maybe Hodari believed that the officer who wants to ask him "What's going on
here?' may engage in similar brutality in his case. n103

Moreover, while flight from police in a high crime neighborhood might give rise to a reasonabl e suspicion of
criminal activity, it does not necessarily support a reasonable belief that the suspect is armed and dangerous and poses
an imminent threat of death or serious bodily injury. Flight would seem to suggest the opposite: one running away from
apolice officer is clearly not in the process of attacking the officer.

Thomas's death sparked three days and four nights of protests and violence in Cincinnati. n104 Many in the
African American community saw the police shooting of Thomas as part of a pattern and practice of police brutality
against African American males. n105 Thomas was the fifteenth Cincinnati police homicide victim in only six years.
All fifteen of these Cincinnati police shooting victims were Black. n106

On May 7, 2001, Roach was indicted and charged with two misdemeanors arising from his shooting of Thomas:
negligent homicide (carrying a maximum possible sentence of six monthsin jail) and obstructing official business
(carrying amaximum penalty [*24] of ninety daysinjail). n107 The case went to trial in September 2001. Roach
waived hisright to ajury trial, electing to have his fate determined by Municipal Judge Ralph Winkler. On September
26, 2001, Judge Winkler acquitted Roach of all charges, explaining that he believed the officer acted reasonably in
self-defense. n108 Asfor Roach changing his explanation for the shooting, the judge said the discrepanciesin his story
were not substantial. N109

C. Racialized Fear of the Young Black Female

Y oung Black females have also been shot and killed by police officers who see them as a deadly threat. In June
1999, for example, a Chicago police officer shot and killed a young Black woman, thinking the woman was brandishing
agun. The woman was holding a cellular phone in her hand when she was shot.

On June 4, 1999, L aTanya Haggerty, a twenty-six-year-old computer analyst at a downtown Chicago encyclopedia
company and a graduate of Southern Illinois University, was riding in the passenger seat of a 1986 Oldsmobile driven
by her friend Raymond Smith. n110 Two officers noticed that the Oldsmobile was blocking traffic in the 8800 block of
South Cottage Grove Avenuein Chicago, Illinois, and asked Smith to move on. n111 Smith backed up, amost hitting
the officers, and then sped off. The officersfired shots at Smith's car and gave chase. n112 Using his cellular telephone,
Smith called his mother to tell her that the police were chasing him. n113 The police finally succeeded in blocking
Smith's car in the 6400 block of King Drive. The officers ordered Smith and Haggerty to come out. n114 Smith jumped
out of the car and tried to run, while Haggerty, who was talking with Smith's mother on the cell phone, stayed in the
vehicle. n115 Officer Serena Daniels, also African American, was standing on the driver's side of the car near the rear
[*25] door with her nine millimeter Smith & Wesson aimed at Haggerty. n116 Suddenly, without any apparent reason,
Danielsfired at Haggerty. n117 Haggerty screamed and cried out, "They shot me, Raymond." n118 When officers
opened the passenger side door, Haggerty tumbled face first onto the sidewalk, a cell phone falling from her left hand.
n119 Officer Daniels knelt beside Haggerty, and said, "I'm sorry. | didn't mean to shoot you. | thought you had a gun.”
n120

Officer Danielstold investigators that she fired her weapon because she saw a shiny, silvery object in Haggerty's
hand and mistook it for agun. n121 According to an internal police report of the shooting, however, not one eyewitness
corroborated Officer Daniels' contention that Haggerty was holding a shiny, silvery object in her hand that might have
been mistaken for agun. n122 All of the eyewitnesses to the shooting, including a police officer standing on the
passenger side of the car with his gun drawn and aimed at Haggerty, saw ablack cell phone in Haggerty's hand, not a
shiny object. N123 One eyewitness said Haggerty had both hands in the air and was saying, "I'm getting out; I'm getting
out," just before she was shot and killed. n124 Police did find a four-inch silver padlock, the kind placed on a car's
steering wheel to prevent theft, on the floor of the car on the passenger's side. However, no discernible fingerprints were
on the padlock, calling into question whether Haggerty was holding the padlock when she was shot. It also seems
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unlikely that Haggerty would have grabbed a car steering wheel padiock while surrounded by police officers with guns
drawn.

The Haggerty case is noteworthy for several reasons. First, it suggests that the image of the Black-as-Criminal
stereotype isinscribed on Black women as well as Black men. Second, the case suggests that the stereotype can affect
Black individuals perceptions of other Blacks. Of course, just asin other cases, thereis [*26] no way to prove that the
Black-as-Criminal stereotype influenced Officer Daniels "seeing" a gun in LaTanya Haggerty's hand. As a Black
woman herself, Officer Daniels should have been particularly sensitive to the fact that not all Black women are
dangerous or violent. n125 Nonetheless, in the heat of the moment, Officer Daniels thought a cell phone looked like a
gun. Would she have "seen" agun if the girl in the car had been ablond or a redhead?

In another fatal police shooting, ayoung Black woman was shot and killed by Riverside police officers while she
was lying semi-consciousin acar with agun in her lap. On December 28, 1998, just after midnight, in Riverside,
Cdlifornia, TyishaMiller, a nineteen-year-old Black teenager, was returning home from a night out with friends when
she discovered that the car she was driving, a White Nissan Sentra belonging to her aunt, had aflat tire. n126 Miller
was in the car with her best friend, Bug. A man stopped to help the two girls change the flat tire, but they discovered
that the spare tire was al so flat. The man followed Tyisha and Bug to a nearby gas station, then drove Bug to afriend's
house so she could call for help. Uncomfortable with being left alone at a gas station at such alate hour, Tyisha got
back into her car, locked the doors, and waited with a possibly inoperable .38-caliber handgun on her lap to discourage
potential attackers. n127 Shefelt cold and alittle dizzy.

[*27] Tyishaturned on her emergency hazard blinkers and kept the engine running so she could keep the heater
and radio on, then reclined the driver's seat and began to doze. n128

In the meantime, Bug made it to afriend's house and called Tyisha's home. She spoke with Antonette Joiner,
Tyisha's cousin, and told Antonette that Tyishawas at a gas station on Brockton Avenue with aflat tire and needed
help. Antonette and her friend, Chilean King, rushed to the gas station. When they arrived, they found Tyishalying
unconscious in the front driver's seat of her car with agun on her lap. Tyisha appeared to be in some kind of medical
distress as she was shaking, rolling her eyes, and drooling at the mouth. The girls tried to get Tyisha's attention by
knocking on the car window, but when Tyishafailed to respond, Antonette called Tyisha's aunt and asked her to send
someone with an extra set of car keys. Chilean called 911, explaining to the dispatcher that Tyisha seemed in need of
medical attention. n129

Instead of sending an ambulance to the scene, the dispatcher sent four officers and a sergeant from the Riverside
County Police Department. The officers arrived at the gas station shortly before 2:00 am. Less than seven minutes | ater,
they had unleashed more than twenty bulletsinto the car, killing TyishaMiller. n130

Itisunclear exactly what happened just before Tyisha Miller was shot and killed. Initially, the officers claimed they
started shooting because Tyisha fired the first shot. n131 Later, when the evidence gathered at the scene of the crime
failed to support this scenario, the officers backed down from thisinitial claim and instead maintained they shot Tyisha
when she reached for the gun on her lap. n132

The District Attorney's investigation into the shooting is very revealing. According to the District Attorney's report,
after the officers' attempts to wake Tyisha by shouting at her and shaking her car failed, Officer Wayne Stuart tried to
break the driver's side window by hitting it with his baton. n133 The sound of Officer Stuart's baton hitting the car
window did rouse Tyishawho sat up in adaze, picked up her pager, and looked at it. One officer yelled at the othersto
hold their fire. The other officers backed away from the car. Tyishathen laid back down. n134

[*28] Next, Officer Daniel Hotard, who was standing next to the driver's window, used his baton to break the
window, then reached into the car in an attempt to retrieve Tyisha's gun. Suddenly, Officer Hotard heard a shot close to
his ear. Believing he had been shot, Officer Hotard threw himself to the ground. Seeing Hotard hit the ground, the other
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officers assumed Tyisha had shot Hotard. The other officers began firing at Tyisha. Hotard too began firing. Actually,
Officer Paul Bugar had fired the first shot. Although he couldn't see the gun on Tyisha's lap because of the shattered
glass, Officer Bugar said he fired because he saw Tyisha's arm move and thought she was reaching for her gun. n135

Itisnot at all clear whether Tyisha Miller reached for her gun and then fired at Officer Hotard or any other officer.
Y et, Officer Hotard heard a shot and assumed it was from Tyisha. Officer Hotard linked the shot from his fellow
officer's gun with an imagined shot from the semi-conscious, but neverthel ess fear-inspiring, nineteen-year-old Black
teenager. Officer Hotard never actually saw Tyishareach for her gun. He heard aloud noise, which he assumed was
Tyisha shooting him. The other officers, responding to Hotard's fear, assumed the young Black woman with a gun had
fired it at their colleague. Thisiswhy theinitial police explanation for the shooting was that Tyisha shot first. When the
evidence to support this claim did not turn up, the explanation shifted and two officers began to claim they started
shooting because they saw Tyishareach for her gun.

We will never know whether Tyisha Miller in fact reached for her gun that night. Antonette Joiner, Tyisha's cousin,
who was present throughout the entire shooting, claims Tyisha never moved. n136 However, Joiner was thirty feet
away from the car and if Tyishawas reclined in the driver's seat, it would have been difficult for Joiner to see
movement below the driver's side window. Tyisha could have made a completely innocent move that the officers
interpreted as a move for her gun. Tyisha's hair was cropped very short at the time of the shooting, and the officers
could have mistaken her for ayoung Black man.

In some ways, it doesn't really matter whether Tyishareached for her gun. The officers could have handled the
situation with more care and with an eye toward avoiding the use of deadly force. The officers might have foreseen that
shattering the driver's side window would startle an unconscious or sleeping person inside the car. The officers had seen
how the first unsuccessful attempt to break the window had roused Tyisha. It is unfortunate that the [*29] officersdid
not stop to consider other, less risky ways to handle the situation. They might have asked if anyone from Tyisha's family
had an extra set of car keys and could bring them to the gas station. If they had done this, they would have learned that
someone from the family was already on the way. One wonders why the officers did not attempt to use a coat hanger or
other device to get into the car without frightening Tyisha.

In May 1999, the Riverside County District Attorney's Office announced that no criminal charges would be filed
against any of the officersinvolved in the shooting death of TyishaMiller. n137 In announcing the decision not to file
charges, Riverside County District Attorney Grover Trask said the officers made a "mistake in judgment,” but were not
criminally liable for their actions. n138 Trask also stated, "There is no evidence whatsoever that these four officers
killed Tyisha Miller because of her race.” n139 The four officersinvolved in the shooting were all fired on July 12,
1999. n140

Compare the way San Diego police and California Highway Patrol (CHP) officers handled a potentially dangerous
situation involving a White woman with a gun just six months after the Tyisha Miller shooting. On July 1, 1999, at
approximately 10:30 am. in San Diego County, California, Janet Lucero, afifty-eight-year-old White woman, wasin a
long line of cars heading down Valley Gradein Valley Center near Escondido. n141 A truck in front of Lucero was
moving very slowly, forcing Lucero to repeatedly hit the brakes on her 1983 Honda Civic coupe. n142 Lucero tried to
passthe [*30] truck, and in the process, cut in front of motorist Roberta Nielsen. n143 The thirty-three-year-old
Nielson followed Lucero until both cars pulled into the parking lot of a Burger King in Escondido. n144 Nielson got
out of her car and walked to the driver's side of Lucero's car to demand an explanation for Lucero's almost causing an
accident. n145 The women began shouting at each other with Nielsen backing off only after Lucero pulled out a .38
caliber revolver and pointed it at her. n146 Nielsen then called police to report the incident.

When Escondido police and CHP officers later caught up with Lucero, she refused to obey police ordersto
surrender. n147 Lucero then led officers on a slow-speed chase down Interstate 15 to the Kensington neighborhood of
San Diego and then back up to the North County. n148 CHP officers tried to stop Lucero several times with a spike
strip, hoping to deflate her tires, but each time she evaded the spiked strip. n149 Once she even swerved towards the
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officer laying the strip, but did not hit him. n150

About noon, Lucero collided with a police car on Highway 78 in San Marcos. n151 A bomb squad robot
dispatched by the San Diego County Sheriff's Office to stand beside Lucero's car confirmed that Lucero was armed.
n152 Law enforcement officers surrounded Lucero. n153 From a safe distance behind their patrol cars and with their
guns drawn, the officers attempted to negotiate Lucero's surrender. n154 Lucero, however, refused to leave her car.
n155 Because Lucero cameto a stop on afreeway which served to connect the two most well-traveled north-south
freewaysin San Diego, traffic on several major freeways was backed up and at a standstill for nearly six hours. n156
"At one point, Lucero lifted her handgun, without her finger on the trigger, to show the officers that she was armed.
After [*31] that, she aternately flashed her handgun at the officers, then laid it on her lap, then gripped it with her
finger on the trigger.” n157 Finally, Lucero came out of her car and walked towards authorities, first with one hand in
her front shorts pocket, then with both handsin the air. She was then taken into custody. n158

L ucero was charged with reckless driving, resisting arrest, evading police, assault on a peace officer, and
brandishing a firearm. n159 On March 13, 2000, Lucero went to trial. The jury acquitted her of most of the criminal
charges, but convicted her of refusing to surrender to police, afelony offense, and fleeing police during a chase, a
misdemeanor. One juror expressed sympathy for Lucero by describing her as "this little grandmother type." n160 The
judge was less sympathetic and sentenced L ucero to three yearsin prison. nl161

It turns out that L ucero was not ssimply a kind, elderly woman with a gun for self-protection. She had a history of
threatening behavior. In 1995, she used her handgun to threaten another motorist in Ramona, California. n162 Several
months later, Lucero got into an altercation with a CHP officer and threatened to "get a .357 Magnum and blow him
away." n163 She had also threatened Ramona court officials, warning them that she would come after them with a.357
Magnum. n164 Even though Lucero had driven her car toward an officer laying a spike strip, endangering his life, then
taunted officers by flashing her gun at them with her finger on the trigger, Lucero's jury did not view her as adeadly
threat. Black men and women have been shot and killed for far less threatening behavior.

Because of the timing of the two incidents, it is difficult to know whether the San Diego officers held their fire
when dealing with Janet Lucero because they did not want to receive the same kind of criticism leveled at the Riverside
officers who shot Tyisha Miller or whether they held their fire because L ucero was a middle-aged White woman with a
gun as opposed to ayoung Black woman with [*32] agun. At least some people thought Lucero was treated
differently because of her race. Recall that when Lucero came out of her car to surrender, she had one hand in her
pocket. The officers held their fire rather than jumping to the conclusion that the hand in the pocket was a hand ready to
pull out the gun the officers knew existed. Timothy Winters, aformer San Diego police officer, now pastor of the Bay
view Baptist Church, commented, "Did you see her put her hands in her pockets when she came out of the car? If [she]
had been an African American, she would not have just been gently taken away. She would've either been ordered to hit
thedeck . . . or the guns would've been blazing." n165

At one point during the standoff, Lucero leaned forward while sitting in her car and reached down. An officer
might have interpreted this movement as L ucero reaching for the gun police officers knew she had. Rather than jumping
to the conclusion that this forward and downward movement meant L ucero was reaching for her gun, the officers held
their fire long enough to see that Lucero was merely rolling down the car window to get some air. Had Lucero been
Black and male, the officers might have handled the situation quite differently.

For example, Aswon Watson, a Black man, reached down and below the driver's seat of his car while surrounded
by Brooklyn police officers, and was not as fortunate as L ucero. Unlike the officers surrounding Lucero, who knew she
had a gun, these officers did not know whether Watson had a gun in his car. But when they saw Watson lean forward,
they assumed he was reaching for a gun and quickly started firing into the car. It turns out they were wrong.

On June 13, 1996, undercover officers Keith Tierney and James Gentile from the Brooklyn 67th Precinct's
anti-crime unit saw a white Honda they thought had been carjacked. n166 The officers blocked the car with their
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unmarked patrol car and approached. n167 Aswon Watson, a Black man, was in the driver's seat of the car. According
to one witness, one of the officers shouted, "Freeze, nigger. You're dead!" n168 Watson froze, both hands outstretched
on his car steering wheel. n169 Another officer yelled at Watson to come [*33] out of the car with his hands up. n170
Instead, Watson started to reach down and under the driver's seat. n171 The officers responded by firing twenty-four
rounds into Watson's car. n172 Eighteen of the twenty-four bullets hit Watson, killing him. n173

A subsequent investigation revealed that a car steering wheel lock, not a gun, was under the driver's seat. n174
Nonetheless, agrand jury found that the officers were justified in shooting Watson because it was reasonable for the
officersto believe their liveswere in danger. n175

I11. Internal and External M echanisms To Hold Police Accountable

Whenever police are accused of excessive force, there is anatural tendency to defend their actions. Police officers
have a difficult job to perform and often encounter individuals who would not hesitate to kill acop if given achance.
Officers often must make split-second decisions and even a moment's hesitation can prove fatal. It is nevertheless a
tragedy when even one person is shot because of a mistaken belief on the part of an officer that deadly force was
necessary to avoid imminent harm. When an officer shoots and kills a suspect, someone who has not yet been tried or
convicted of acrime, that officer assumes the role of judge, jury, and executioner without offering the suspect any of the
protections normally accorded through the criminal justice system. Officers are entrusted with the power to use deadly
force to enforce the law. They should use this power sparingly and with an eye to causing the least amount of harm.

It isimperative that we try to minimize the number of fatal police shootings. The key to reducing the loss of life
and injury caused by police use of deadly force liesin changing police culture so that officers see the protection of
human life asa priority, even if it means that a fleeing suspect may go free. It also means changing societal attitudes
towards policing so that television and movie characters, such as the police officersin Dirty Harry n176 and Lethal
Weapon nl177 -- cops who resort to force to resolve all conflicts -- are not thought of as good guys when they use
excessive force.

[*34] Any solution to the problem must be multi-faceted. Reform has to come both from within the police
department as well as from external forces. In addition, we need to educate our children about the potentially tragic
conseguences of stereotyping. We also need to talk amongst ourselves about stereotypes and police use of force, and
critically interrogate whether and when racialized fear is "reasonable." The first step towards reform involves
recognition that race can influence police officer decisions to use force.

A. Internal M echanisms To Control Police Use of Force

A thorough analysis of all the available internal mechanisms to control police use of force is beyond the scope of
this essay and is better addressed by one who has worked in law enforcement. Therefore, | will just briefly mention a
few important, but not necessarily novel, waysin which police departments might seek to minimize the use of deadly
force against suspects of color and spend the bulk of time discussing external mechanisms to control police use of force.

Internally, police departments can work on at least three fronts to control the use of force: recruitment, training, and
discipline. In recruiting new police officers, departments should conduct thorough background investigations, paying
careful attention to the candidate's propensity towards violence and racial bias. Departments should also seek to
diversify the workforce, increasing the number of women and minority officers. Having more women on the forceis
essential if we want to change the current culture within police departments in which the use of force to control a
situation is taken as a given. Female officers are often able to resolve conflicts just as effectively as male officers
without resorting to the use of force. n178 Officers of color on the force can help bridge the gap between residents of
color in the community and the police department and can serve as areminder to White officers that racial stereotyping
of minoritiesis not appropriate. Increasing the number of women and minorities in police departments, however, is
unlikely to significantly alter the fact that individuals of color are disproportionately on the receiving end of police
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decisions to use force because unconscious racism affects all of us, not just White male officers. Some studies suggest
that Black officersuseforce [*35] against Black suspects as much as, if not more than, White officers. n179

Training in conflict resolution should be ongoing and should focus on alternative ways to resolve conflicts on the
street, not simply on how to shoot a weapon. Ongoing and regular martial arts training would be one way to build the
officer's self-confidence and ability to remain calm in the face of danger. Officerstrained in the martial artswould learn
to avoid situations of danger and use deadly force only when absolutely necessary. Surprisingly, very few police
departments incorporate martial artsinto their training regime. Simulations and realistic role plays with follow-up
one-on-one conversations with a supervisory officer could be used to prepare officers for confrontations on the street.
Racial and cultural sensitivity training should become an integral part of all training sessions, rather than simply a
Separate one- or two-hour workshop.

In addition to careful recruitment and training of officers, police departments must monitor and discipline errant
officers. n180 Clear departmental guidelines on the use of force and early warning systems should be adopted. Officers
who violate departmental policy should be sanctioned. In order to ensure enforcement of departmental policy, the
internal affairs division must be adequately staffed. Additionally, short statutes of limitations should be lengthened to
enable sufficient time to investigate allegations of misconduct.

B. External Mechanisms To Control Police Use of Force

Many external mechanisms for the control of police misuse of force are aready in place. These include criminal
prosecution at the federal and state levels, civil lawsuits, civilian review, and federal pattern and practice investigations.
Additionally, many jurisdictions have adopted community policing, increasing the level of community involvement in
directing police resources and the interaction between officers and community residents. These external mechanisms,
however, are not problem-free.

1. Criminal Prosecution

Criminal prosecution of law enforcement officers who misuse force is one external method of controlling police
misconduct.

[*36] However, this method of control is not terribly effective, because prosecutions of law enforcement officers
arerare and convictions are even rarer. At thelocal level, district attorneys are often reluctant to prosecute police
officers suspected of excessive force because such cases are difficult to win. It is easy for an officer to say, "I shot him
because he made a threatening move," or "I fired because | thought he had a gun.” Thereisaso a credibility biasin
favor of police officers. Except in predominantly low-income minority communities where residents may have
experienced problems with local law enforcement firsthand, jurorstend to believe police officers over victims,
particularly when the victim has a criminal record or has been charged with a crime. n181 The unwritten code of
silence provides another obstacle to successful prosecution. Police officers who would otherwise be prosecution
eyewitnesses are often reluctant to testify against their fellow officers. District attorneys may also be reluctant to file
criminal charges against an officer accused of excessive force because of "the need to maintain good working
relationships' with the officersin the local police department. n182 Prosecutors depend upon the cooperation and
helpful testimony of police officers to obtain convictionsin most of their cases. Police officers may view the filing of
criminal charges against their own as a breach of this close working relationship and may be less than cooperative when
needed in other cases.

Federal prosecution of law enforcement officialsis also rare. Less than one percent of all complaints referred to the
Department of Justice, alleging civil rights violations by law enforcement officers, lead to the filing of an indictment in
federal court. n183 In large part, federal prosecution of law enforcement officersis rare because federal prosecutors do
not view themselves as the primary overseers of police misconduct. As Assistant Attorney General John Dunne once
explained in testimony before Congress, "We are not the 'front-line' troops in combating instances of police abuse. That
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role properly lies with the internal affairs bureaus of law enforcement agencies and with state and local prosecutors. The
federal enforcement program is more like a 'back-stop' to these other resources.” n184

While federal prosecutors may not have the same conflict of [*37] interest problems astheir state counterparts
(because federal prosecutors generally do not rely upon the testimony of local police officers to make or break their
other cases), federal prosecutors, like local district attorneys, do have to worry about credibility bias and the code of
silence. Additionally, federal prosecutors lack the resources to prosecute every single case in which alaw enforcement
officer uses excessive force against an individual.

The biggest obstacle to federal criminal prosecution of errant officers, however, is the specific intent requirement.
18 U.S.C. § 242 punishes acts by anyone who, under color of law, "willfully" subjects any person to the deprivation of
any rights, privileges, or immunities secured or protected by the Constitution or laws of the United States. n185 In
Screws v. United States, the Supreme Court explained that it would be too easy to send afederal officer to the
penitentiary if all that were required was the general intent normally required in criminal prosecutions. n186 In order to
remedy this problem, the Court interpreted the word "willfully" in section 242 as requiring proof that the officer
specifically intended to deprive a person of hisor her civil rights. n187 Consequently, federal prosecutors trying to
convict alaw enforcement officer who has used excessive force against a civilian must prove not only that the officer
unlawfully intended to shoot or beat the individual, but also, that in doing so, the officer had the specific intent to
deprive the victim of hisor her civil rights. Federal prosecutors often decline to bring charges against officers accused
of excessive force because they fedl they cannot prove beyond a reasonable doubt that the officer acted with the
requisite specific intent to deprive the individual of his or her civil rights. If Congress wanted to make it easier for
federal prosecutors to prosecute police misconduct cases, it could pass legidation clarifying that the term "willfully"
means "intentionally" and does not require any further specific intent to deprive an individual of his or her civil rights or
it could amend 18 U.S.C. § 242 by replacing the word "willfully" with the word "intentionally."

2. Civil Lawsuits

Another external method of checking police misuse of force isthe civil lawsuit. An individual harmed by a police
officer who uses excessive force (or a deceased individual's estate) may sue the officer, the police department, and the
municipality n188infederal [*38] court, alleging federal civil rights violations. n189 The individual may also sue the
officer in state court, alleging that the officer violated the individual's civil rights.

The problem with suing the individual officer isthat an officer may assert the defense of qualified immunity, which
shields the officer from civil liability. n190 Under this defense, an officer "can defend against liability for denial of a
congtitutional right by showing he or she had an objectively reasonable good-faith belief that his or her actions were
lawful." n191 Mary Cheh argues that one problem with the qualified immunity defense is that jurors often think use of
the words "good faith" means they must give the officer the benefit of the doubt and let him off the hook as long as he
believed he was acting lawfully. n192 Another problem with relying upon the civil lawsuit as a means of controlling
police use of forceisthat the city or municipality typically ends up paying, either after ajudgment in the plaintiff's favor
or asaresult of a settlement agreement. When this happens, the city usually insists upon a secret agreement with no
admission of liability. n193 Such secrecy does little to encourage reform inside the police department. Additionally,
when the police department is not named as a defendant in the suit, it may not even be aware that one of its officers has
been named in alawsuit. N194 The fact that ajudgment has [*39] been rendered against the officer (or that the city
has paid the plaintiff millions of dollarsto settle the lawsuit) may not even be noted in the officer's personnel file. Thus,
while the civil lawsuit may benefit injured individuals and their families, it is not the most effective way to effect
systemic change in police departments.

3. Civilian Review Boards

Another way to control police misconduct is through civilian oversight. Civilian review has become fairly common
over the last twenty years. In 1980, only thirteen civilian review entities existed. n195 In 1994, that number had risen to
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sixty-six civilian review bodies. n196 Today, more than half of all major metropolitan U.S. cities have adopted some
form of civilian review. n197

Civilian review can take many different forms, ranging from a single ombudsman to a multi-member civilian
review board. n198 Some civilian review boards conduct their own independent investigations, while others simply
oversee internal police investigations. n199 A few review boards have the power to subpoena witnesses and compel the
production of documents. n200 Others rely upon the voluntary cooperation of witnesses. Some civilian review bodies
seek to ensure impartiality by prohibiting former police officers from sitting on the board. n201

One thing common to many civilian review bodiesis the inahility to sanction law enforcement officers found to
have engaged in misconduct. Most civilian review boards have only the power to recommend to the police chief or the
police commission that an errant officer be disciplined. n202 The police chief or the police commission [*40] hasfinal
authority over what, if any, discipline shall be imposed. Clearly, such limited power reduces the effectiveness of civilian
review as ameans of controlling police misconduct.

It isimportant to recognize that civilian review, if inadequately funded and dependent upon political forces, can be
used to appease public demands for police accountability without providing a meaningful check on police. For example,
one city set up acivilian review board after voters demanded one. n203 For the first few years, the board aggressively
investigated officers who had complaints lodged against them. The board litigated and won the right to subpoena
accused officers and compel their testimony.

Then the good work started to unravel. A politically savvy individual was elected to head the law enforcement
agency in question. This person was close to the politicians running city government. These politicians had the power to
appoint and remove members of the civilian review board. Suddenly, members of the board who had been instrumental
in leading the fight to compel officer testimony were let go. The composition of the board began to change. Soon, six of
the eleven members, including the Executive Director, had law enforcement or military backgrounds or close family
connections to law enforcement. The newly constituted board then entered into an agreement with the law enforcement
agency it was supposed to monitor, giving up the right to compel officersto testify (aright won at the State Supreme
Court level). The new board agreed to allow personnel from the law enforcement agency to conduct interviews on
specific allegations of misconduct with minimal input from the civilian review board. Under this agreement, civilian
review board members were allowed to attend the interviews but were not allowed to ask any direct questions of the
officers under investigation. As aresult of these changes, none of the sixty-three complaintsfiled by citizens against law
enforcement officersin this particular jurisdiction in 1998 were sustained.

4. Federal Pattern and Practice Investigations

The beating of Rodney King prompted Congress to think about other ways to check police misconduct. Prior to
1994, federal prosecutors could bring criminal charges only against an individual [*41] officer who used excessive
force, not against the law enforcement agency that employed the officer. n204 As noted above, federal criminal
prosecutions were (and still are) rare because of the specific intent requirement and lack of sufficient resources. In 1994,
Congress passed the Violent Crime Control and Law Enforcement Act of 1994. This Act gave the Department of Justice
the authority to investigate and prosecute city governments and police departments engaged in a pattern or practice of
civil rightsviolations. n205

In 1996, the Department of Justice exercised its new authority by conducting a pattern and practice investigation of
the police department in Pittsburgh, Pennsylvania. Thisinvestigation culminated in a forty-page consent decree between
the Department of Justice and the Pittsburgh Police Department. n206

The decree was approved by afederal court in April 1997. n207 Although the Pittsburgh Police Department denied
any and all allegations regarding inadequate training, supervision, and discipline, it agreed, among other things, to
develop a use-of-force policy in accordance with applicable laws, establish an early-warning system, n208 conduct
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regular audits of situationsinvolving possible racial bias, appoint an independent auditor to enforce the consent decree,
and require officers to file use-of-force reports. Nn209

In August 1997, the Justice Department concluded its second pattern and practice investigation by entering into a
consent decree with the city of Steubenville, Ohio, and its police force. Under this consent decree, the Steubenville
Police Department agreed to improve training, implement use-of-force guidelines, create an internal affairs division, and
establish an early warning system. n210

The Department of Justice has conducted and is currently [*42] conducting several other pattern and practice
investigations. Its recent investigations have resulted in consent decrees involving the L os Angeles Police Department
and the State Police of New Jersey as well as Memoranda of Understanding with the police departments in Montgomery
County, Maryland, and the Metropolitan Police Department in the District of Columbia. n211

5. Federal Data Collection on Police Use of Force

In another attempt to address the problem of excessive force by police, Congress passed the Police Accountability
Act, which was incorporated into the Violent Crime Control and Law Enforcement Act of 1994. n212 The Police
Accountability Act directed the Attorney General to collect data on the use of excessive force by law enforcement
officers throughout the nation and to publish an annual summary of thisdata. n213 Even though the Act was passed in
1994, it appears that not one of the attorneys general in office since then has issued an annual report. n214

Even if Congress provides additional funds to enable the Attorney General to collect and analyze data on police
excessive force, any information collected is likely to be incomplete. The Act does not require local law enforcement
agencies to keep records on the use of force nor does it require such agencies to submit use-of-force data to the Attorney
General. Federa data collection depends upon the voluntary cooperation of local law enforcement agencies. Aslong as
some law enforcement agencies do not cooperate, any datathat is collected will present an incomplete and inaccurate
picture of police use of force.

6. Community Policing

Recently, support for the concept of "community policing" has become popular. n215 However, before jumping to
embrace [*43] community policing, it isimportant to note that the concept means different things to different people.
Typically, community policing means increased interaction between police and the community. Under this model,
police officers and residents of acommunity meet on aregular basis. Residents are encouraged to give the police input
regarding the community's concerns and the matters they think need priority police attention. Police officers assigned to
the neighborhood try to resolve the top priority concerns of the community, even if these concerns are not strictly within
the police department's jurisdiction. If, for example, community residents are concerned about slum landlords and
abandoned buildings as sites for criminal activity, police work with housing authorities and other city agenciesto
address these problems. Increased interaction between police officers and residents breaks down barriers, helping
officers to see residents of acommunity as richly diverse individuals, not simply criminal suspects. It also helps
residents see police officersin a more positive light.

In Chicago, for example, the city and the police department worked together to initiate an experiment in community
policing in April 1993 called the Chicago Alternative Policing Strategy. n216 During itsinitial experimental phase,
patrol officers were assigned to fixed beats and trained in problem-solving strategies. n217 Neighborhood meetings
between police and community residents were held on a monthly basis and citizen committees were formed to advise
police regarding residents concerns. n218 Chicago's experiment in community policing has resulted in better
police-community relations and adrop in crime. n219 San Diego and Boston have also experimented with this model
of community policing. n220

Others define community policing quite differently. James Q. Wilson and George Kelling, conservative scholars
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who developed the "broken windows" theory, n221 describe community policing asa [*44] policy that focuses upon
maintaining order on the streets. N222 Under Wilson and Kelling's model, officers take a zero-tolerance approach to
crime, arresting people for littering, jaywalking, and other minor offenses. n223 Order maintenance is the main focus of
this model of policing. n224 Tracey Meares and Dan Kahan call this model of community policing the "new
community policing." n225

Former New Y ork City Mayor Rudolph Giuliani embraced Wilson and Kelling's broken windows theory and this
model of community policing. When he took office in 1994, Giuliani ordered the New Y ork Police Department to
aggressively enforce minor violations of the law, such as jaywalking, vagrancy, and public intoxication. New Y ork City
experienced amajor drop in crime, which many attributed to Giuliani's get-tough approach. n226 Giuliani's
zero-tolerance policing policy, however, also brought about a marked increase in the number of complaintsfiled by
racial and ethnic minorities against the police. n227

C. Beyond the Traditional M ethods of Controlling Police Force

Beyond the traditional methods of controlling police use of force, what el se can be done to minimize the loss of life
and limb that comes from police decisions to pull the trigger, particularly when those decisions are influenced by racial
stereotypes? One possibility isto put ourselvesin the shoes of the victim when evaluating the reasonableness of police
decisions to use deadly force. Film director Desmond Nakano attempts to do thisin afilm entitled White Man's Burden.
John Travolta plays Louis Pinnock, a poor White man struggling to survive in a society where Blacks occupy most, if
not all, of the positions of power and prestige. [*45] Whitesin this made-up society work as housemaids, butlers,
gardeners, and blue-collar workers, while Blacks are doctors, lawyers, executives, and managers. Travoltais fired from
his factory job after he makes adelivery to the home of the factory owner, a Black man played by Harry Belafonte, who
mistakenly thinks Travoltais peeping at his wife while sheiswrapped in atowel after coming out of the shower.
Travoltais unable to secure another good job, and, in desperation, kidnaps Belafonte to teach him alesson about
powerlessness.

At the end of the movie, Belafonte becomes very ill. Travoltatries to take him to the hospital, but his truck breaks
down. He then tries to flag down a passing motorist to no avail. Travolta knows that since they arein a predominantly
White, low-income, and high crime neighborhood, the police, who are predominantly Black, will not come into the
neighborhood unless they think a crime has been committed. Travolta shoots out the windows of a nearby car and store,
hoping that the resulting alarms will summon the police. When police officers arrive, they see the Black man on the
ground with Travolta, obviously distraught, standing next to him. The officers yell at Travoltato put his handsin the air.
Travolta, still holding his gun, beginsto put his hands in the air. The Black officers see the gun in Travolta's hand and
assume Travoltais about to shoot them. Responding to thisimaginary threat, the officers shoot and kill Travolta.

Nakano's film illustrates the unfairness of assuming a person's dangerousness based upon his race, gender, and
class. By switching the racial hierarchy in current society and creating a hypothetical society in which Whites are
viewed as poor, immoral, untrustworthy, and violent, Nakano attempts to reach White viewersin the audience who
might not think that a real-life police shooting of a Black person, a Latino, or some other person of color is unjust, but
will understand the police shooting of a White man, clearly motivated by the Black police officers racial bias, as an
unjust action. Because the switching of the racesis explicit, viewers are encouraged to come to the conclusion that it is
wrong to judge a person, any person, by his or her appearance.

Race-switching through role reversal training might be used to teach police officers how wrong-headed it isto rely
on racia stereotypes, but for reasons explained below, | have doubts about whether such an experiment would succeed.
For example, White recruits could be subjected to aweek-long training in which Black officers treat them as
presumptively criminal. On April 20, 1999, Leonard Manzellatried an experiment of this sort on thirteen cadets [*46]
from the San L uis Obispo Juvenile Services Center in California. n228 Manzella used the technique of role reversal to
create an environment in which officer cadets would experience being incarcerated to encourage empathy for the
incarcerated juveniles they would soon be supervising. Manzella's experiential training program was designed to give
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the recruits not smply a cognitive understanding of what it is like to be aminor in custody, but an emotional
understanding as well. Manzella enlisted three men to role-play three distinct types of officers so the cadets could
experience different styles of communication. One man played an aggressive, angry officer who wouldn't listen to
anyone else and believed his role was to punish. A second individual played the role of a passive officer, a nice guy who
wanted to avoid trouble at al costs and simply put in his hours and leave. The third individual played a strong yet
mature and compassionate officer. The cadets experienced feelings of resentment towards the first officer and found
themselves refusing to comply with even his reasonabl e requests because they did not like his personality. They found
the second officer ineffective, and did not respect him. The cadets responded best to the third officer.

Although role reversal seemed to be an effective learning technique in Manzella's experiment, | have doubts that
race-based role reversal training would have similar positive effects. Manzella was able to create arealistic environment
with the types of authority figures he used. Law enforcement officers who are ineffective because they are too
authoritarian really do exist. Correctional officers who are too nice also exist. In contrast, there is no pervasive
White-as-Criminal stereotypein this society. Temporarily placing a White person in a situation in which he or sheis
treated as a criminal presumably because of his or her race would not be realistic and therefore might not have any
lasting effect.

| have suggested elsewhere that another possible reform involves race-switching at the jury deliberation level.
n229 In casesin which racial stereotypes may have influenced the police officer's decision to shoot, racial stereotypes
may also influence the jury's decision as to whether to acquit the officer on the ground of self-defense. In such cases, the
prosecutor might request or the judge might decide sua sponte to issue a jury instruction that reminds jurors of the
impropriety of relying on racia stereotypes. The instruction could advise;

[*47] Itisnatural to make assumptions about the parties and witnesses in any case based on stereotypes.
Stereotypes constitute well-learned sets of associations or expectations correlating particular traits with
members of a particular social group. Y ou should try not to make assumptions about the parties and
witnesses based on their membership in aparticular racia group.

If you are unsure about whether you have made any unfair assessments based on racial stereotypes, you
may engage in arace-switching exercise to test whether stereotypes have colored your evaluation of the
case before you. Race-switching involves imagining the same events, the same circumstances, the same
people, but switching the races of the parties. For example, if the officer defendant is White and the
victim is Black, you could imagine a Black officer and a White victim. If your evaluation of the case
before you is different after engaging in race-switching, this may suggest a subconscious reliance on
racial stereotypes. Y ou may then wish to reevaluate the case from a neutral, unbiased perspective. n230

There is reason to be hopeful that a race-switching jury instruction might have a positive effect on ajury in a case
inwhich raceisan issue. Social scientists have found that making race salient encourages egalitarian-minded
individuals to suppress their otherwise automatic stereotype-driven responses. n231 In one study, for example, Patricia
Devine asked White subjectsto list all the |abels they were aware of for Black Americans, flattering or negative. n232
Devine found that low-prejudiced subjects listed positive attributes consistent with egalitarian principles and
high-prejudiced subjects listed negative traits consistent with stereotypes about Black Americans. n233 Devine
concluded that when race is made salient to low-prejudiced persons, they will inhibit their negative
stereotype-congruent responses and replace them with non-prejudiced thoughts. n234

Moreover, race-switching has been employed successfully in an actual criminal case. In the late 1990s, criminal
defense attorney Jim McComas was representing a young Black male teenager in Alaska charged with aggravated
assault against a White male classmate.

[*48] McComas was afraid that he would get amostly White jury, which would see his client as the aggressor and
dishbelieve his client's claim of self-defense because of his race. After reading my 1996 Minnesota Law Review article on
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race and self-defense, in which | first proposed a race-switching jury instruction, McComas asked the judge for a
race-switching jury instruction. The judge required the jury to race-switch and they came back with a verdict of not
guilty. n235 Even if race-switching jury instructions do not deter police officers from using deadly force in response to
subconscious racia bias, they can serve the useful purpose of expressing the law's condemnation of racial biasin police
decision-making. n236

One possible objection to this proposal isthat it is unfair to hold the officer liable when even ordinary citizens
would have believed the minority victim posed an imminent threat of death or serious bodily injury. In other words, my
proposal appears to hold the officer to a higher standard than what we would require of ordinary citizens. We, however,
already hold law enforcement officers to a higher standard than that required of ordinary citizens. A law enforcement
officer is generally held to the standard of the reasonably well-trained law enforcement officer, not the reasonable lay
person. n237 Moreover, it only seemsfair to increase the scrutiny of actions which take a human life.

Conclusion

Asthis essay has attempted to show, officers who use deadly force rarely suffer criminal liability for their actions.
An officer's explanation that he believed the victim posed a serious threat of death or serious bodily injury to the officer
or othersisusually accepted by judges and jurors not only as a sincere belief, but also as one that is reasonable.
Although | have focused on race in this essay, this problem affects not just racial minorities, but also the poor
(particularly the homeless) and the mentally ill. Unfortunately, aslong as racial minorities, poor people, and individuas
with mental problems constitute the bulk of the victims of police shootings, few people outside of these disenfranchised
populations will feel motivated to do something to control police use of deadly force. Often, it is only when people feel
that one of their own has [*49] been unfairly victimized that they are motivated to take action.

Take, for example, the August 1999 police shooting of Gidone Busch, a mentally disturbed Jewish man who was
shot and killed by police officersin Brooklyn, New Y ork. Unlike many police shootings that occur without any civilian
witnesses, this police shooting was withessed by a number of people who were out on the street that night.

August 30, 1999. 6:40 p.m. Brooklyn, New York. Police officers responded to a 911 call reporting a man
with a hammer at 1619 46th Street, acting strangely. Officers Daniel Gravitch and Martin Sanablin were
the first officers on the scene. From the sidewalk, they looked down a narrow flight of stairs and saw
Gidone Busch, a tall thin man, inside a basement apartment, wearing a towel-like prayer shawl on his
left arm and head. Busch was holding a claw hammer flat in both his hands as if holding the handle of a
shopping cart. When Busch refused the officers ordersto put the hammer down, the officers called for
back-up and the Emergency Service Unit (a special team trained to handle mentally disturbed
individuals). At 6:46 p.m., Sergeant Terrence O'Brien and Officer Kieran O'Leary arrived, followed by
Sergeant Joseph Memoly and Officer William Loshiavo at 6:47 p.m.

Busch stepped out of the basement apartment into a small landing at the foot of the stairs and rapped his
hammer on the bricks. One officer pulled out a can of pepper spray. Busch started running up the stairs,
screaming and snouting, 'Get out of my way," while swinging the hammer left and right. His hammer hit
some of the officers on their toes and legs. When he got to the top of the stairs, Busch rushed past the
officersinto the street. About ten feet later, Busch ran into a brick wall. He turned to face the officers
who had followed him. The officers, with their guns drawn, made a semi-circle around Busch, and
shouted, "Drop the hammer!" Suddenly, the officers begin shooting. All twelve shots hit and killed Busch.
n238

Initially, the police officers explained that they shot Busch because he was in the process of beating a police
sergeant with his hammer and had to be stopped to save the sergeant's life. n239 Eyewitness testimony, the pattern of
shell casings, and the position of Busch's body, however, contradicted this account of the shooting. n240 The police
continued to insist that the shooting was justified.
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Prior to this shooting incident, the predominantly Hasidic [*50] community, of which Busch was a member, had
been strong supporters of both the New Y ork Police Department and former Mayor Rudolph Giuliani. Eighty-eight
percent of the votersin this community had voted for Giuliani in the election preceding the shooting. n241 They
supported the mayor and the police department despite numerous police shootings of unarmed Black and Latino men.

The shooting of Busch changed this sentiment. One resident of the community remarked, "I didn't feel [the police
officers] werein danger . . . . If | felt any danger, | wouldn't have been standing there." n242 Another eyewitness told
reporters, "The police murdered him. They killed him in cold blood. In my opinion, he did not threaten five or six
policemen. He wasn't lunging at them." n243 Interestingly, stereotypes about Blacks came into play even though the
shooting was directed at a mentally ill Jewish man. Suggesting that the shooting might have been justified had the
victim been a Black man with abuild like O.J. Simpson's, one resident of the community expressed her criticism of the
police in the following way:

[Busch's] been acting alittle nutty. So what -- you kill a man because he's acting alittle nutty? [ The
police] exaggerate, make him sound like some six-four O.J. Simpson. He's avery skinny guy; he looked
like he hadn't eaten in years. n244

Not surprisingly, the tremendous outrage against the police action in this case did not extend much beyond the
Hasidic community that felt closest to the mentally disturbed victim.

Aslong as police misuse of force is seen as a problem that mainly affects Blacks, Latinos, other minorities, the
poor, and the mentally ill, the police will have no incentive to be more careful when using their weapons. If White men
constituted sixty percent to eighty-five percent of the victims of police shootings, the public outcry would likely lead to
quick reform in police departments across the nation. Of course, | do not suggest that police should go out and shoot
more Caucasians. More police violence is not the answer. Instead, more attention should be paid to the racial meaning
of police use of force. Whenever a police officer uses force, particularly deadly force, against a person of color, society
should critically interrogate the racial meaning of the officer's claim that he [*51] acted reasonably in self-defense.
One way of encouraging such critical inquiry is by instructing jurors to engage in race-switching. Jurors might be
encouraged to switch the races of the defendant and the victim whenever there is reason to believe racial stereotypes
may be influencing their deliberative processes. Making race salient has been shown in other contexts to encourage
egalitarian-minded individual s to suppress otherwise automatic stereotype-driven responses. As Jim McComas's case
suggests, there is reason to be hopeful that making race salient in the jury room can have similar positive results. The
time has come for us as a society to critically examine the often used, but never condoling excuse, "but | thought he had
agun.”
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Criminal Law & ProcedureCriminal OffensesMiscellaneous OffensesResisting ArrestGeneral OverviewCriminal Law
& ProcedureDefensesSelf-DefenseGovernmentsL ocal GovernmentsPolice Power
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