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Introduction
George Floyd’s murder came at the knee of a veteran Minneapolis police
officer who had been the subject of at least 17 previous complaints of misconduct,
most of which were closed with no discipline.1 Thousands of Black lives have
similarly been claimed by police violence in recent years, including Breonna Taylor,
Eric Garner, Sandra Bland, Akai Gurley, Tamir Rice, Philando Castile, Michael
Brown, Walter Scott, and Tony McDade, among others. Their deaths inspired a global
movement for racial justice, a national reckoning with police brutality, and an
unequivocal demand to hold officers accountable.2 But as millions took to streets this
summer to protest police violence, their demands were met with batons, body slams,
and chokeholds.3
The brutal and lawless police response to protesters came as no surprise. Law
enforcement agencies across the country have operated in a culture of impunity for
decades. That culture has festered under the doctrine of qualified immunity, which
shields even the worst officers from one of the most effective and widely available
mechanisms of accountability – civil lawsuits brought by victims of police misconduct
– and denies justice to millions of Black and Brown New Yorkers just as vulnerable to
police brutality as George Floyd.4
At The Legal Aid Society, we strongly support measures to rein in law
enforcement abuse and urge passage of A4331/S1991, a bill that would provide
redress to victims of police brutality and government misconduct. At its core, this bill
advances the simple and important principle that where there is a right, there should
be a remedy. As the nation’s oldest and largest private non-profit legal services
agency, and NYC’s primary public defender, Legal Aid is uniquely positioned to share
its expertise in this critical area of public policy.
Internal Discipline and a Failure of Accountability

1

Shaila Dewan & Serge F. Kovaleski, Thousands of Complaints Do Little to Change Police Ways, N.Y.
Times, June 8, 2020, https://nyti.ms/38P0iVF; See also Communities United Against Police
Brutality, Police Complaint Lookup, Derek M. Chauvin, badge #1087, (last visited Nov. 17, 2020).
2
Larry Buchanan, Quoctrung Bui and Jugal K. Patel, Black Lives Matter May Be the Largest Movement in
U.S. History, N.Y. Times, July 3, 2020, https://nyti.ms/3lyf1HU.
3
Allison McCann, Blacki Migliozzi, Andy Newman, Larry Buchanan & Aaron Byrd, N.Y.P.D. Says It
Used Restraint During Protests. Here’s What the Videos Show., N.Y. Times, (July 14, 2020)
(https://nyti.ms/38LLjMc).
4
Ashley Southall, Ali Watkins & Blacki Migliozzi, A Watchdog Accused Officers of Serious Misconduct. Few
Were Punished., N.Y. Times, Nov. 13, 2020, https://nyti.ms/3pB3gTG.
1

Law enforcement agencies in New York state routinely fail to hold officers
accountable for misconduct. Internal affairs divisions are typically tasked with
handling allegations of police wrongdoing, but they have historically failed to hold
officers accountable for their misconduct.5
In 1993, New York City created the Civilian Complaint Review Board (CCRB)
in an effort to rein in police misconduct. While the civilian agency investigates
allegations and makes recommendations for discipline, the NYPD’s Commissioner
has final discretion on all police disciplinary matters. According to records reviewed
by the New York Times, since 2001, the CCRB has brought charges—reserved for
the most serious cases of substantiated misconduct—against more than three
thousand NYPD officers, yet very few have been seriously disciplined:
• In over 80 percent of cases of alleged misconduct, NYPD refused to honor the
disciplinary recommendations of the CCRB.6
• Of the 3,188 officers charged with serious misconduct, 890 faced no discipline
whatsoever and 798 returned to street duty with warnings and minimal retraining.7
• In the last 19 years, only seven (7) officers found guilty of charges brought by the
CCRB were fired for misconduct, typically after being convicted of a crime or
lying during the course of an investigation. The seven officers included Daniel
Pantaleo who killed Eric Garner with a prohibited chokehold. 8
• Punishment for serious misconduct frequently resulted only in lost vacation or
internal probation with a warning to stay out of trouble.9
• Many officers rose in rank despite multiple CCRB findings against them.10
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Internal discipline in correctional agencies has been just as ineffective. Since
2015, the New York City Department of Correction (DOC) has been subject to an
independent monitor as a result of its flagrant use of force against juvenile prisoners
and well-documented failure to discipline abusive staff.11 The monitor arose out of
extensive litigation brought by Legal Aid and joined by the United States Department
of Justice (DOJ), that detailed a culture of impunity within DOC.12
Internal discipline in New York State’s Department of Corrections and
Community Supervision (DOCCS) has been notoriously ineffective as well, with little
transparency in disciplinary procedures and outcomes.13 Journalists and human rights
agencies have reported staggering cases of physical, sexual and psychological abuse
perpetrated by guards in prisons across the state, abuses that persist unabated.14
Against this backdrop of the systemic failure of internal discipline systems to
provide a reliable mechanism for accountability, the ability of individual victims of
police and corrections officer misconduct to seek redress in civil litigation is crucial to
ongoing efforts to address patterns of harassment and violence, and bring justice to
the primarily Black and brown New Yorkers who too often are subject to those
patterns.
Qualified Immunity and a Failure of Accountability
In cases where law enforcement officials are sued for violating a person’s
constitutional rights, federal courts are quick to shield officers from liability under the
doctrine of qualified immunity, even when those courts agree that the officer has
violated the law.15 The doctrine insulates government officials from civil damages –
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the only form of relief available against individual officers in such situations -- unless
their actions violated rights that had been clearly established by federal appellate
courts in factually identical cases.
Courts can (and often do) award qualified immunity without determining
whether the victim’s constitutional rights have been violated,16 and often do so even
after determining that the victim’s rights were violated.17 Indeed, the doctrine has
resulted in a lack of accountability for officers who have committed, or who were
alleged to have committed, a range of heinous acts. For example, courts have applied
the doctrine where individuals in the grips of obvious but often nonthreatening
mental-health emergencies are injured killed by police officers who use weapons and
mechanical restraints instead of compassion, patience, and de-escalation tactics.18
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The doctrine allows for immunity even where officers exact revenge in reaction
to perceived slights or disrespect, sometimes called “contempt of cop.” Courts have
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• Where an officer tackled a college student to the ground and kicked him in the
head for asking why the officer ordered him to drop a water balloon, even
where the jury had awarded $100,000 in damages and concluded that the
officer acted with “malice” in using excessive force.21
Police officers have also benefitted from qualified immunity in cases where
they suppressed peaceful dissent and media coverage of it. Courts have applied the
doctrine:
• Where NYPD officers arrested scores of Occupy Wall Street protestors, even
where the court itself recognized that there was no legal basis to arrest or detain
them.22
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questionable arrests, while choosing not to arrest or admonish others standing
in the street. That conduct essentially blessed the NYPD’s abuse of the
jaywalking ordinance to squash demonstrations and media coverage of them.24
In the context of jails and prisons, courts have awarded qualified immunity for
truly sadistic conduct:
• Where a guard, for no legitimate purpose related to his job, fondled a detainee’s
penis during a search to make sure that he did not have an erection, an act that
the appeals court ruled was “repugnant to the conscience of mankind” but
nevertheless shielded by qualified immunity.25
• Where a corrections officer, without any provocation, deployed a burst of
pepper spray into a person’s face at close range.26
• Where correctional officials punished a person with 89 days in solitary
confinement for writing a nonthreatening letter to a third party outside of
prison expressing that he was attracted to a correctional officer inside the
facility.27
• Where guards for four days purposefully locked a person in a cell with
“massive amounts” of feces on the cell floor, ceiling, window, walls, and inside
the water faucet, causing the person to refuse water from the faucet for four
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days, and later moving him to a “frigidly cold” cell without a toilet for almost
two days.28
Restoring Accountability Through A4331/S1991
A4331/S1991 empowers New Yorkers to remedy grave injustices in state
courts where federal courts have failed. At its core, the bill amends the Civil Rights
Law to create a remedy for violation of a person’s rights under the Federal and State
Constitutions29, similar to the federal private rights of action created by the
Reconstruction-era Congress in enacting 42 U.S.C. §§ 1983, 1985-86. The bill allows
for a civil action to be brought either by the injured party or by the Attorney General.
And like its federal counterparts, this civil rights bill provides for attorneys’ fees for a
prevailing plaintiff, thereby incentivizing the private bar to litigate cases brought under
this bill30, including so-called “small damages” cases that private attorneys would be
unlikely to take on contingency alone.31
But unlike its federal counterparts, A4331/S1991 would eliminate the defense
of qualified immunity in whatever shifting forms that doctrine has taken in courts
over the years, regardless of whether that immunity was based upon an officer’s
alleged subjective “good faith” or “reasonable belief” about the lawfulness of their
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conduct32 or whether it was based on the rights at issue having not yet been clearly
established by the courts.33 Unlike the federal civil rights statutes, this bill guarantees
that where there is a violation of a person’s federal or state constitutional rights, there
will be a remedy under New York law. As one federal judge has commented, “every
hour we spend in a § 1983 case asking if the law was ‘clearly established’ or ‘beyond
debate’ is one where we lose sight of why Congress enacted this law those many years
ago: to hold state actors accountable for violating federally protected rights.”34
A4331/S1991 also strikes a proper balance between two competing goals:
compensation to victims and deterrence of misconduct.35 By requiring public entities
to indemnify their employees from damages awards under most circumstances, the
bill ensures that victims of government misconduct will be made whole monetarily.
But the bill prohibits public entities from indemnifying officials whose conduct results
in their own conviction, creating yet another specific deterrent for public officials
tempted to engage in criminal acts.
Finally, A4331/S1991 allows claims for state and federal constitutional
violations to be brought against employees of the Department of Corrections and
Community Supervision (DOCCS), who are currently immune from claims arising
under state law by virtue of Correction Law 24(1).36 The bill leaves the statutory
immunity in place for all state-law claims against DOCCS officials except those arising
under the proposed law, and for the first time in decades, it would open the doors of
Supreme Court to these claims against DOCCS officials.
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Since Reconstruction, New Yorkers have had one legal remedy to vindicate
their constitutional rights, and it existed only under federal law. But if A4331/S1991
passes, New Yorkers will no longer need to rely solely on federal civil rights statutes—
and federal courts that have effectively gutted them by creating and expanding the
doctrine of qualified immunity. For these reasons, The Legal Aid Society strongly
supports passage of A4331/S1991.
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